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Executive Summary

The PCSO (Professional Contractors Services Organisation) welcomes the opportunity to make a
submission to the Department of Finance in relation to the “Consultation on the use of
Intermediary-Type Structures and Self —-Employment Arrangements.”

Common Sense Approach
Our objective has always been to arrive at a reasonable proposal to provide greater clarity in this
area. The PCSO has organised several forums inviting a large number of industry stakeholders to
come together with this in mind.

Support and Research
The PCSO has over two years ago, has engaged with similar organisations in the UK and
endeavoured to learn from their experience.

-The FCSA (Freelancer Contractor Services Association)
-IPSE (Independent Professional and Self Employed)

Both organisations active in this sector in the UK for many years. We endeavoured to learn from
their experience and research and indeed from the mistakes made in the UK in relation to this
sector.

The PCSO has also interacted continuously with the IPCI (Independent Professional Contractors
Ireland) for support and feedback.

Lead Researcher in this Sector based in Dublin

We have also drawn of much of the research undertaken in the UK in this sector much of this
undertaken by Professor Andrew Burke, previously of Cranfield School of Management and now
Dean of the Business School, Trinity College Dublin. Professor Burke is the leading researcher in this
sector worldwide. We are very grateful for Professor Burke’s contribution and assistance to the
PCSO over the last two years. (Reports by Prof Burke on the sector in Appendices D & E)

Submissions and Reports by the PCSO
The PCSO undertook a Special Report in this sector led by Professor Dermot Duff in May 2015. Much
of this Report is incorporated into this Submission. (See Appendix A)

The PCSO also submitted a “Submission to the Department of Finance Consultation on the Tax
Treatment of Travel and Subsistence for Employees and Office Holders” in August 2015. (See
Appendix B) This submission focused on the equivalent tax treatment of these expenses in countries
we directly both compete with and engage in business with i.e. the USA, Germany, UK and Canada. A
very practical solution was arrived at in these countries with regard to compensating both employee
and self-employed individuals when they are necessarily away from their Home Base for reasons of
their work. This is also a very practical and well researched submission and we would again urge
consideration and feedback on those proposals.



The Current Consultation Document issued on the 28" of January 2016

In relation to this document, “Use of Intermediary-type Structures and Self -employment
Arrangements” we have set out our concerns in section 2 of this submission. We will outline that this
is a complex area and any proposals for change should be well thought out, based on solid
information, and with due consideration given to their consequences (both direct and indirect). In
section 2 below we highlight issues on which the consultation document, in our judgement, is biased
and ill-founded and ignores important aspects of the economic contribution made by this sector. In
our view, a likely consequence of the approach set out set in the consultation document, together
with any continuation of the current taxation approach to “Normal place of work,” would be a
significant reduction in the number of capital investment projects undertaken by multinationals in
this country, and the displacement of such projects to other countries which have developed more
appropriate approaches in dealing the with the iPro sector. The survey referred to in section 3

below clearly bears this out.

What needs to be considered in this Consultation?

e The legitimate work needs of the iPros as skilled professionals,

e The roles they fulfil, in meeting needs of the end clients,

e The benefits of the services they supply to the businesses they work in,

e The downstream benefits they generate in getting projects completed on time and within
budget,

e The iPros role in downstream job creation.

e TheiProsrole in attracting FDI projects.

This is all further complicated with changing work practices and the use of technology and
innovation in business that moves us away from “one full time job for life” to a more flexible mobile
workforce. This Flexible workforce in the modern world is the driver of innovation; creativity the
hallmarks of a modern developed society.

Importance of the iPro in Ireland, The UK and European wide

Within the submission, we outline the importance of this sector to a modern developed economy
and how the iPros (Independent Professionals) are playing a key role in driving innovation, creativity
and job creation. Indeed we are commenting on the fact that the availability and the presence of
iPros is itself a factor in where companies, MNCs and indigenous Irish companies base their
operations.

We have engaged with IBEC and they have assisted us with a survey (referred to in Section 3
below)in this regard and the results from some of the biggest pharma and chemical companies
based in Ireland speak for themselves. “We see the availability of iPros as an important factor in
winning international Capital Investment projects for Ireland and they are concerned at the
present lack of clarity in this area”

iPros tend to be engaged by all companies that have projects of any considerable size to implement.
Nowadays there is much greater specialisation within skills categories of IT, engineering
pharmacology. All companies need to minimise costs and maximise returns from capital
investments. Irish based multinationals, in particular are constantly competing for projects for their



Irish operations against other locations worldwide in which the multinational has a skills base. For all
those reasons, specialists are nowadays engaged for projects, as required only for very specific roles
and duration. Indeed this is now the trend for all companies from start-up to mid-sized indigenous
companies that want specific services for specific projects, but do not need or have the ability to
engage them fulltime. The availability of this expertise on that contract for services basis is a well-
documented driver of innovation and job creation.

Two Major Concerns

Within the body of this submission we identify, based on the feedback from the IBEC survey, the
previous survey undertaken by Prof Dermot Duff, and also from our ongoing involvement in the
sector and its stakeholders, two major concerns. In both of these areas Clear Rules, which are easy
to understand are essential.

Firstly: The classification of the temporary engagements of professionals from both a Social Welfare
and a Taxation point of view. The present lack of clarity in this area and indeed the approach in
consultation document itself is a cause of concern for many of those companies that engage
professionals on a short term basis.

Secondly: The issue which was the subject of the PCSO Submission to the Department of Finance in
August 2015. From an iPros perspective, this was about the current interpretation of the “Normal
Place of work” and in that context the allowability of expenses for necessary travel and
accommodation.

Problems Arising from these Two Major Concerns

e The lack of clarity re the Social Welfare status is an impediment to taking on new
projects for MNC and Indigenous companies alike and will inevitably lead to less FDI
and Job Creation.

e iPros that need to undertake travel or to relocate for short term capital investment
projects are increasingly reluctant to do so within Ireland and prefer to take up roles
abroad, or only those close to home base.

e iPros taking up roles in Capital investment projects away from their home base, and
who necessarily incurred travel and accommodation expenses away from home, are
seeking compensation by way of higher rates.

e The Higher rates being sought by iPros above are increasing the costs of capital
projects in professional man hours from 17% to 22% at present to 25% to 30% of the
overall capital investment cost.



Our Proposal to address these Two Areas of Concern

As set out previously we feel a common sense approach to the sector is essential, and that any
major changes or alternations need to be well thought out, with the associated consequences
considered, both for the economy, our economic development and a much wider view of Exchequer
funding on a long term basis.

FIRSTLY: “Use of Intermediary-Type Structures and Self-Employment
Arrangements”

In this submission we outline the different structures which the iPros use at present and also why
these structures are required.

The important point here is that under the operation of the “Suitability Statement” (as set out in
section 5 below) applied by the PCSO members currently; all their iPro clients have taken
professional advice as the most suitable structure for them and fully understand that structure.

Under this suitability process some are classified as short term iPros and hence they are taxed and
pay social insurances exactly the same as any other employee i.e. Class A PRSI. This covers about
28% of all iPros.

The remaining iPros participate in structures such as managed Companies, or Personal Service
Companies (PSC) which they own exclusively and this again is to suit their particular circumstances.
Paying taxes as director/employees and applying Class S social insurance.

This system used by PCSO members has worked effectively for the last number of years and our
proposal focuses on rolling this out to full population iPro population.

This will ensure correct classification and it will have associated benefits for all those involved. (iPros,
End User, Revenue and DSP) this involves the completion of a Self-Declaration completed and
signed by the iPros and counter signed by his professional adviser and submitted to Revenue.

Secondly: Travel and Subsistence Expenses incurred Wholly and Exclusively
for Business Purposes by iPros.

In our proposal here we are again emphasizing and repeating our Submission to the Department of
Finance in August 2015, where we set out that expenses incurred by iPros for travel and Subsistence
that is incurred wholly and exclusively for business purposes should be allowed to be reimbursed tax
free as is the case for all other workers.

We draw on US and German provisions and the concept of “Home Base” for tax purposes and when
absent for the home base for work purposes and expenses are incurred wholly and exclusively for
work purposed these should be allowed for tax purposes. We referred to the highly developed
system in the US in this regard and the similar example in Germany.



Conclusion

The PCSO proposes that by undertaking the proposal below we will address the major concerns
affecting the sector at present.

1. Suitability Procedures
The “Suitability Statement” and accompanying “Self- Declaration” used by the PCSO members
be rolled out to cover all iPros. This will involve the iPro and their Accountant considering their
specific circumstances and submitting a Self-Declaration to the Revenue Commissioners. The
Revenue Commissioners will then provide an acknowledgement of this in writing. This
acknowledgement being available to attest to the status of the worker as an iPro to those who
seek to engage the iPro. This simple structure will have considerable benefits for all parties as
outlined in section 5 below.

2. Submission in August 2015 to Department of Finance by PCSO
The Submission to the Department of Finance in August 2015 by the PCSO is acted upon and
iPros are no longer discriminated against in relation to the expenses they incur “Wholly and
Exclusively” for business purposes.

3. PCSO Research in this Sector
The PCSO has access to considerable research in this sector and can engage with the
Department of Finance on this Submission as required.






Section 1
About the Professional Contractors Services Organisation
(PCSO)

1.0 PCSO Mission

The PCSO has as its mission to help establish a clear, fair and practical, tax and legislative framework
in Ireland to cover the Professional Contracting Sector. The Objective of the PCSO is to ensure the
sector is Recognised, Nurtured and Supported to allow Professional Contractors to continue
providing support to MNC and Indigenous Irish companies that make a significant contribution to the
Irish economy.

1.1 PCSO Actions for the Sector

The PCSO has implemented a Code of Practice for all its members which is reviewed and certified bi-
annually by PWC. The PCSO has created a Forum to bring all the relevant stakeholders around the
table with a view to establishing best practice across the sector.

1.2 PCSO Engagement with the Revenue Commissioners

The PCSO members have been involved in servicing this sector for the last 15 years. The PCSO
members have engaged with The Revenue Commissioners over the last two years and have
organised that several of the stakeholders in the sector met with Revenue in order to develop the
Revenue Commissioners knowledge of the operation of the sector. The purpose of this has been to
provide as much information on the sector as possible, to ensure a better understanding of the
sector.

The PCSO has also invited the Revenue Commissioners representative to attend each of the Forums
held by the stakeholders in the sector over the last two years. Both the PCSO and the Revenue
Commissioners, we understand have found this engagement very helpful.

1.3 PCSO Forum

The participants in the Forum are listed below, and mention is made (in brackets) of their specific
areas of concentration.

e Enterprise Ireland (El) (supporting Irish based Services Companies who export their services
internationally. Many of these are in the Professional Services Sector)

e Industrial Development Authority (IDA) (attracting FDI into Ireland and expanding the
companies already based here. The flexible workforce of professionals available in Ireland is a
big factor in attracting FDI)

e |PCI (Independent Professional Contractors Ireland - national representative body for
independent professional contractors in Ireland)

e |ICAI (assisting with Tax policy and to support their members)
e ITl (assisting with Tax policy and to support members)



e Recruitment Agencies (Agencies that provide specialist skills required by companies
Ireland, and who seek a compliant and efficient structure in which to operate)

o Revenue Commissioners (working to ensure a “Fair and Efficient” taxation system)

e Department of Jobs Innovation and Enterprise (Tax Policy to support Irish based
Industry and Policy adjustments to ensure a competitive economy)

e Accounting & Taxation advisors to the Independent Professional Contracting Sector
(seeking a compliant, equitable, efficient system in accounting taxation of the sector)

e |PSE (Independent Professionals and Self Employed) UK organisation assisting with
Research and advice.

e FCSA (Freelancer Contractor Services Association) from the UK (assisted with code of
Practice and with approach to setting up)

1.4 PCSO Special Report and Understanding the Sector
The Special Report on the sector was prepared by the PCSO in May 2015 is reproduced in full in the

appendices. Much of this proposal is included in Section 5 of this Submission. Some of the key
findings highlight exactly who iPros are:

1.5 Sole Trader Status / Ltd Company

Some of the important points to remember are that iPros are Professional individuals that chose to
provide their services as independent professionals. Given the significant risks associated with
engaging sole traders to undertake professional services, most end clients will insist that
independent professionals must provide their services via a limited company as a measure of self-
protection. Had they not have operated through limited companies but as sole traders they would
be taxed as Schedule D case |l (professional occupations)rather than schedule D case | (trades)

PCSO iPros Review from our Databases of the last three years, to help distinguish the different
groupings.

52%

B Short-Term % B Medium-Term % Long-Term %



Some of the points to note about iPros
a) They are not a Homogeneous Group.

b) Short term iPros provide their services for a period of up to six months. They may then move to
full time roles ,in many cases using their contract experience as a “Springboard” to attain full
time roles.

c¢) Medium Term iPros provide their services for up to two years , then they may change to full
time roles due to changes in the economy of personal circumstances or preferences

d) Long Term iPros will provide their services on a long term basis to different companies and see
this as a long term professional career.

1.6 The Structures used by iPros

Short term iPros are invariably in Umbrella company structures and taxed accordingly and paying
Class A PRSI.

Medium term and Long Term iPros use the Managed Company structure or Personal Service
Companies (PSC’s). This has the benefit of ensuring that all VAT, PAYE/PRSI returns, CT and Income
Tax returns are submitted and paid in a timely manner. It allows them to be confident that al
returns are submitted and all taxes are paid on their behalf, allowing them to concentrate on
providing their service. Some iPros move to their own PSC as they wish to expand, take on
employees, purchase assets, and establish a separate company name.

1.7 Why iPros need a Limited Company Structure

The two alternative structures open to these long term iPros, are a managed company structure or a
one man limited company structure as they require a Limited company to provide their services in
this sector. This requirement has been carefully reviewed both in the UK and Ireland and in both
cases it has been agreed due to international practice and customer demands a Limited company is
required. (Again much consideration has been given to this and the PCSO can provide the details of
the reports and findings as required)

1.8 Legal Contracts for iPros : Contracts for Service

Of the above iPros most contracts for Short Term iPros will be for six months or less and are
between two limited companies. For longer and Full Time iPros will have contracts will typically have
contracts for between 3 and 12 months and these may be renewed or extended if the project
continues. In many occasions contracts are rolling for three month periods as this is the period of
time MNC’s get authorisation in their budgets. The iPros are engaged under a contract of services,
and our experience in the PCSO has been and all parties to the contract are aware of their rights and
obligations.



1.9 Understanding the iPro sector
It is important that the sections within the iPros sector are understood and the PCSO has

accumulated a large bank of information over the last number of years. They will assist in providing
this as required to get a working and workable structure for the sector.

1.10 Code of Practice developed by the PCSO for greater uniformity in the
sector.

Over the last two years the PCSO has developed a Code of Practice, which it has shared with the
Revenue Commissioners and requested feedback before finalising this Code of Practice. On
receiving same this Code of Practice has been finalised in conjunction with PWC to establish best
practice in the sector.

This Code of Practice which is similar to that operated in this sector in the UK is vetted and
compliance issues reported on by PWC. This self-regulation has been very successful, together with
the engagement with Revenue Commissioners in has brought a compliant framework to the sector.

1.11 PCSO Submission to the Department of Finance Consultation Process in
August 2015

The PCSO submitted a comprehensive Submission to the Department of Finance in August 2015. The
subject of this Submission was treatment of “Travel and Subsistence “expenses incurred by iPros in
carrying out their work. This is a comprehensive submission and is supported by a wide range of
organisations all calling for a review of “Normal Place of Work” as currently being interpreted by the
Revenue Commissioners as applied to iPros. This Submission is reproduced in full in the appendices
and supporting letters.

1.12 Clarity to this important area

The PCSO welcomes this initiative to bring clarity to this important area, but also cautions that this is
a complex area. The Consultation document covers a very broad area from Zero based contracts and
what are considered to be exploitative arrangements to a small but extremely valuable cohort of
Independent Professionals (iPros) that provide their services on a flexible project by project basis,
who offer their services throughout Ireland and indeed international, and these are by far the bulk of
clients the PCSO members look after. Endeavouring to cover these all together with a broad
approach without due consideration will be extremely unhelpful to Ireland Inc.
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Section 2

PCSO Observations and Comments on the Consultation
Document on the Use of Intermediary-Type Structures and
Self-Employment

Below we highlighted some of the areas of concern with the Consultation paper published on
28/1/2016 as reviewed by the PCSO.

Document Review referenced to the actual Consultation document.

2.1 Consideration of the Broad Sector the Paper purports to cover

We in the PCSO deal with Independent Professionals Contractors (iPros) that provide their
professional services under contract, undertaking to a great extent capital projects across a wide
section of industries. (These should in no way be confused with “Disguised Employees”) These iPros
are professionals that chose to provide their services in this manner. The iPros flexibility and
availability in undertaking capital projects throughout Ireland, has been a key feature in attracting
FDI, and also in supporting Indigenous Irish companies exports their professional services
internationally.

2.2 Close Company Legislation Comment
Another point is mentioned in the last paragraph of page | in reference to a “Managed Service
Company”

(MSC) it states that is generally structured with at least six unconnected shareholders so as to avoid
close company legislation.” Please be advised that the providers of the MSC’s state quite
categorically that any close company legislation has nothing whatsoever to do with why the MSC
are structured in this manner.

The purpose of the MSC and the role it provides in the sector will be detailed in this submission. It is
also worth noting that in almost all cases, no funds are retained within Managed Service Companies,
meanings avoiding closed company legislation will give no tax advantage.

2.3 Intermediary Structure

The term “intermediary structure “needs some clarification. Are not all companies that provide
services in exactly the same situation, they undertake work under a contract which is entered into by
two companies for services over a period of time or a cost. It will be therefore very difficult to clearly
establish when using a company will be regarding using an intermediary structure or a company to
company commercial transaction without a significant amount of interpretation; this will lead to
inconsistency and significant room for misunderstanding or misinterpretation.
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2.4 Entrepreneurship and Risk-taking

With reference to the last paragraph under point 2 we feel it is imperative to point out in relation to
the sector that there are very strong characteristics of “entrepreneurship and risk-taking” in the
roles undertaken by iPros. Firstly, when they establish themselves as iPros, they cannot be sure they
will win a contract and then they need themselves to undertake a negotiation to agree a rate or
overall cost for their professional service, then they cannot be sure that this contract will be
continued or cancelled or put on hold as quite often happens. Between contracts iPros often and
necessarily engage in “Skills Update” to ensure they stay apace of the fast changing world we wll live
in. We see them at the forefront of risk-taking and entrepreneurship as they engage in risk in each
and every project they undertake. This being exactly the same as any person running a business. As
will be referred to in this Submission these professional chose to provide their professional services
in this manner for a host of reasons, a major one being the freedom to provide their professional
service as they see fit and to specialise in the area they are interested in.

2.5 Provision of “Labour”

In point (3) of page 2, reference is made to arrangements to provide “Labour “. Again we need to
emphasise that this must be completely differentiated from the provision of professional services
under a contract for services. The Consultation Document does not make this dirrerentation.

2.6 Construction Industry
Also in point 3 it is imperative to distinguish between “in the construction industry indicate that self-
employment arrangements of the type referred to above are a particular of the industry”

We can only assume that this in reference to the long held practice in the construction industry
where, plumbers, electricians, carpenters etc., is taken on projects to complete their roles. A very
interesting study was undertaken by Prof Andrew Burke in relation to this sector in the UK and the
consequences of taking the above service providers on a full time basis with the construction
company. In this study it was demonstrated as a key learning that was that if all these trades were to
be employed on a full time basis by the main contractor, the price of a starter house (three bed
semi) would increase considerably, given the additional costs incurred by the main contractor. ( a
full copy of this Report is in the Appendices for reference)

2.7 Forced use of PSC and MSC “come to Light”

In the last paragraph on page 2 it is said that cases have come to light where it appears that end
users are insisting that if individuals wish to be engaged by the end user, the individuals must
establish a PSC or be engaged via an MSC. Firstly it would be very interesting to see the extent and
number of these cases referred to. Secondly is has been a long standing practice where specific
expertise is required for a particular part of a project this expertise is taken on as and when
required. This project may be of a short term nature or be such that specialist skills are required for
a limited period of the duration of the project. These specialist skills have always been engaged on a
temporary basis in these instances as they are only required for a short duration. Previously many
individuals may have operated as Sole Traders however due to the standard international best
practice and case law; major businesses are disinclined to engage sole traders (this is an
international phenomena and consideration has been given to this in the UK recently. The PCSO can
provide detail on this if required)
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Over the last number of years individuals have sought to establish PSC, i.e. their own limited
company or use the services of MSC to provide their Professional Services to industry. In using the
MSC they have the benefit of ensuring that professionals in this area assist them under contract of
managing their administrative and legislative obligations (that are quite considerable). Under the
MSC structure the providers will ensure that all VAT,PAYE/PRSI Corporation Taxes, Companies Office
returns, VIES, Income Tax Returns, P 30’s P35’s are completed and submitted in a timely manner for
the directors. It in this assurance of the company being administered by professionals and all
taxation, compliance issues being catered for and that all taxes and payments to the authorities is
undertaken in a timely manner, that allows these professional to concentrate on what they do best,
Providing their Professional Services to Industry.

Many iPros previously operating their own companies with all the associated administrative and
compliance issues, payment deadlines, submission of returns deadlines late payment fines ,found all
this too much, hence they have chosen a MSC to undertake this on their behalf as a low cost
alternative to hiring a book keeper to deal with these issues. Many MSC are geared up for this, and
realise that iPros are “time poor” and hence they ensure all their communication with them is
streamlined and efficient, through phone, App and PC.

In interactions with Revenue over the last number of years this role of efficient and effective tax
collection has been highlighted and the role the MSC plays in this is very much accepted.

2.8 Social Welfare Issues

In relation to Social Welfare issues we will refer to these in the proposal section of this submission.
We will outline the present structures to ensure compliance operated by PCSO members to ensure
that the social welfare class is appropriate for each of the iPros.

2.9 Purpose of Recent Legislation in this area

One point to note is that in the third last paragraph it is said “Class S PRSI applies to self-employed
people and working directors who own more that 50% or more of the shares of the company in
which they work”. This may be meant loosely but our understanding is that this was introduced to
ensure those with more than 50% could not pay Class A contributions and receive the associated
entitlements. The PRSI position for directors with less than a 50% shareholding is not straight
forward and is dependent on establishing if such individuals have a contract of employment with the
company which they are a director of.

2.10 Funding Class A and its Entitlements

In the second last paragraph it refers to PSC/MSC paying class PRSI and hence not entitled to a range
of benefits available under Class A contributors. Our understanding and that generally held is the
contributions under Class A do not fund the associated entitlements that it provided and each
person joining Class A further contributes to the accumulated losses. Should contractors by their
very nature, and the obvious need between contracts have the ability under Class A to automatically
draw social welfare payments this we expect would be somewhat above the norms.

2.11 Exchequer Contributions and Support
With regard to point 5 we will be making a broad reference to variations where an individual should
be considered an employee and distinguish them from iPros providing their professional services
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under contract. We will in this submission outline the importance of iPros to Ireland Inc. and the role
that they have played in attracting, FDI, supporting indigenous exporters of professional services and
indeed in assisting and supporting start-ups all that contribute greatly to the downstream benefits to
the exchequer in the form of taxes and further employment.

2.12 International Context

This outline of the International context and changing work practices is apparent in a very small
section of the workforce. This is due to both changing work practices, personal choice, with
increased and advanced technology in the workplace worldwide. This trend is experienced in many
countries and is well documented as to the drivers of this change. In accordance with Eurostat
figures it is no more prevalent in Ireland than in any other developed economy. Much of this choice
is attributed to the possibility to work remotely to becoming a specialist in the service provided and
hence being required for a limited but essential role in a project. The availability of these high levels
of specialist skills has proven to be fundamental in attracting and retaining investment projects
especially in the PharmaChem and IT sectors in Ireland and delivering investment and jobs.

Many countries are struggling with mechanisms to Recognise, Protect and Nurture this valuable
talent as it is seen as a major driver of innovation and efficiency in the worldwide economy.

2.13 Options for addressing tax and PRSI issues
Several Options have been set out in the Consultation Paper as to how best approach this. We
have looked at each of these options separately.

Option I. “Treat the worker as a class A contributor, with the employer contribution to be paid by

the end-user. This option would not impact on workplace employment law; “

Under the provisions of the social welfare acts, Class A contributions are only payable on income
arising from a contract of employment, as such, it is very difficult to see how the stated aim
(applying Class A without impacting on employment law/right) could be achieved without a
fundamental change in employment law.

The contractual position is that the payment for services will be between two companies, and as
currently structured, the Taxes Consolidation Acts 1997 or the PAYE regulations make no provision
for the application of PAYE to payments between two companies. PRSI is only payable in
Reckonable emoluments. Broadly speaking, this is defined in income arising from a contact of
employment, which is subject to PAYE. As such, it would appear to be very difficult to apply Class A
PRSI in respect of payments between companies.

In terms of payments by a company to its directors, there have been a number of calls in the past
requesting a statutory definition as to the contractual relationship between directors and their
companies. This issue has also been highlighted in the past by the Social Welfare Appeals Office in
their annual report.

Despite these requests, the only recent change was made in the Social Welfare Act 2013, which
provided that individuals (or their spouses) whom held 50% or more of the share capital in a
company are regarded as holding an excepted employment, that is, an employment which is no
insurable under Class A for the purposes of the Social Welfare Acts. Should a director hold a
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shareholding below 50%, it is necessary to consider all facts and circumstances in order to establish
the correct PRSI class. As such, there can be inconsistencies between directors, based on minor
differences in their working arrangements.

|II

Taking the above proposal” Treat the worker as a Class A contributor, with the employer
contribution to be paid by the end-user. This option would not impact on workplace employment
law” as a proposal when under the current Umbrella structure and where Umbrella company pays
the Class A Contribution this proposal would have merit in facilitating requirements of companies
that need to engage contractors on a short term basis without impacting on workplace employment

law. However we do feel this would be very difficult to implement.

Option ii. “Treat a payment made by an end-user, either to defined classes of intermediary or to
defined classes of individual, to be a payment to the worker liable to tax under Schedule E. This

option would not impact on workplace employment law; “

Again, this is a payment between two companies, so how would this apply. It also put a lot of risk on
the end client as they are the people responsible for making the payment. They also have limited
oversight as to compliance within the limited company. In would also be very difficult to set out clear
rules as to when this provision would apply, for example, in a large accountancy firm please one of
their employee (whom they would apply Class A PRSI to anyway) on secondment to a client for
three months, would this provision apply? Would it change is the same accountancy firm was to
second a partner (who would be subject to Class S)?

What happens if there are a number of companies in a chain? for example US Company is building a
major manufacturing plant, and they engage a Company A to install a major IT system. Company A
engage a number of individuals via limited companies to build part of the service, some of this work
is done offsite and may in fact happen outside Ireland, other parts of the work require the
individuals to be onsite at the US companies premises Ireland. How would this proposal work in
these circumstances?

Optioniii. “Where an intermediary-type structure is in place, apply a surcharge to undistributed

income of the intermediary; “

In the vast majority of the cases PCSO members deal with, there is little if any undistributed income,
as such, there would be little to gain from this proposal.

Option iv. “ Where an intermediary-type structure is in place, deem any undistributed income of

an intermediary company to be paid to the individual who carried out the work.”

Again, given the comments above, we can foresee limited benefits from this type of structure, given
that one of the most tax effective ways of extracting cash from a company is via salary and bonus,
which will be subject to PAYE/USC/PRSI deduction.
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Section 3
The Professional Contracting Sector in Ireland, UK and
Europe

3.1 Growth in this Professional Sector

The growth in the professional contractor sector is a worldwide phenomenon and more and more
professionals have chosen to provide their services as independent professionals.

3.2 This sector in the UK has been subject to many Reports
Our closest trading partner the UK has created many reports in this sector over the last number of

years. It is an area of concern and these reports have stressed the importance of the sector to the
UK economy.

1. The Role of the Freelancer in the 21° Century British Economy. By Professor Andrew Burke.
Key Finding “Freelancers play a pivotal role in Britain’s 21°* Century innovation-driven
economy”.

2. Report on the All Parliamentary Group “The Critical Importance of Freelancers to the UK
Economy” Chairman of the Group Brian Binley Conservative.

Key Finding

“Freelancers play a vital and often understated role in the British Economy and at a time
when we need to grow our economy to meet the aims of the budget strategy, they could not
be more important to the wellbeing of our nation”.

3. Charter and Proposal “The Freelancer Agenda “by Phillip Ross and Andrew Burke.

Key Finding
“The importance and distinct economic role of freelancers in the modern economy needs to
be: Recognised, Protected and Nurtured.”

3.3 Why More Professionals working under a Contract for Services
Professionals have chosen to take more control over their lives and careers, they wish to work as
and when they decide, they wish to focus on an area of specialisation, and make their service in this
area more valuable. Some will not work full time, but work intensively for a period and then take a
break, ramping up on expertise and skill levels and then getting back into industry. The old
“employer versus employee” paradigm in the professional sector is falling down and people are
coming together in teams to create “innovation and efficiency”

Much has been written of these changes and several reports have been undertaken to attest to the
importance of this sector in harnessing “Innovation and Efficiency”.

These are just a two of these Reports.

Future Working: The Role of Europe’s iPros by Patricia Leighton Professor of European Social Law at
IPAG Business School France.
EFIP Manifesto European Forum of iPros 2014 “Unlocking the Potential of Europe’s iPros.
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This is a sector that has attracted much attention, due to its importance in creating, attracting high
technology and knowledge based companies and the associated FDI. Some EU States are starting to
realise in planning a modern “Knowledge Based” economy it is essential that this sector is both
understood and supported appropriately.

3.4 The Importance of the Sector in Ireland
The vast economic value iPros bring to economies has been proven through various studies and
reports from leading experts around the world, some if which have been mentioned above.

3.5 FDI & Job Creation

This is particularly true for Ireland and our small open economy. We are extremely reliant on FDI and
the benefits that come with it. iPros generate exceptional economic and social value by bringing
their expertise to bear on substantial capital projects, new product developments and other
downstream job-creating initiatives. These independent professionals provide unique cross-industry
experience, entrepreneurialism and innovation that combine to make the vital difference in today’s
internationally competitive marketplace.

3.6 Pharma & Chem Sector

A commonly distributed fact by the IDA is 9 out of the top 10 worlds pharma companies operate
from Ireland. We rank 7th in the world for exporting medical and pharma products which exceed
€39 billion each year. Pharma is only one area iPros have a direct impact on in Ireland. This
phenomenon however could only happen because we had a large cadre of professionals, willing to
provide their specialist services “as and when required” to critical capital projects. These ensured we
had the required specialist skills to attract and manage FDI projects.

3.7 Mobile Flexible Workforce

Their availability in Ireland served Ireland well, and established an international reputation for
getting projects completed on time, and within budget. We had these “Can Do” professionals who
were willing and able to travel wherever the project was in Ireland, base themselves there for the
duration, and commit to getting the project completed.

These cadres of mobile professionals and their associated expertise have made us the preferred
location for many FDI projects that we would otherwise find it difficult to attract. We have been
successful in this area and it is important to attribute and recognise the role played by these mobile
professionals that will base themselves in Ballinasloe, Wexford, or Donegal where ever the project is
for the duration of the project.

3.8 Export of Professional Services

Indigenous Irish companies have engaged iPros and a lot of our home grown companies compete

very favourably on a worldwide stage especially in the engineering and IT sectors. iPros are crucial
for the success of high potential start-ups as they require expertise "as and when" required as it is
neither cost effective or practical to have this specialist expertise on a full time basis.
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3.9 Comments PCSO Survey and Forum

Below are some comments from the PCSO Survey and Forum. There was deep consensus on the
issues addresses in the Forum and the Survey undertaken of MNCs, with the following being
representative comments from leading Irish and MNC firms:

Large Consulting Engineering — “our ISPs, Independent Service Providers, are an essential part of
our business, as we operate on a project-by-project basis, and we need their expertise for the
duration of the projects, as they are the drivers in successfully and efficiently completing these
projects. “

Large IT Multinational: Contracting as a method of working/engaging is established, recognised
and embraced in most developed economies. In Ireland it seems like an inconvenience to some
authorities!!!

PharmaChem Engineering Group — “we operate in a very specialist area and the expertise we
require needs to be available as and when we need it for a project, that is what we provide to our
clients and it is a major part of our success.“

International Engineering Group — “the availability of expertise as and when we need it is now a
worldwide phenomenon and this is the way it is operating, it allows us to be efficient and fulfil our
customers’ demands.”

IT Multinational — “Contracting State and State-related parties need to truly value the expertise
that exists within the consulting diaspora and accept that they need to engage using day rates
which facilitate the continual upping of this expertise. Currently it can be argued that they want
the value of the expertise but not to pay appropriately for it.”
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The Most recent survey undertaken with the support of IBEC to the Pharma Chemical and
Engineering Sectors sets out below the importance attached by these sectors to the economy and

specifically in attracting FDI and Capital Invest Projects. (Questions asked in the Survey 1- 12 Below)

Using a rank of 1-5 (1= Strongly Disagree, 5= Strongly
Agree), please indicate to what extent you agree that:

Survey Results: Using a rank of 1-5 (1=Strongly Disagree, 2=Disagree, 3=Neutral, 4=Agree,
5=Strongly Agree), please indicate to what extent you agree that:

Questions Asked in Recent Survey:

1. iPros need to be treated as separate important segment of the labour force and an appropriate
tax regime put in place for that which would enable to cost of delivering capital projects to be
more competitive
Weighted Average Result: 4.23

2. As avalued segment of our flexible professional workforce, a tailored tax support structure is
needed for iPros.
Weighted Average Result: 4.38

3. Tax compliance is central to doing business in Ireland. iPros value this more than most due to the

nature of their work (heavily regulated environment where compliance is paramount)
Weighted Average Result: 3.92
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4. The increasing costs of delivering capital projects are likely to cause foreign companies to review
their plans to locate incremental capital investment in Ireland
Weighted Average Result: 4.23

5. Ireland’s reputation as a great place to do business for MNC’s is being damaged by this upward
trend in the cost of iPros]
Weighted Average Result: 3.77

6. Higher rates are not the solution. Instead, what is needed is a system that will neutralise the
travel and subsistence expenses involved and allow iPros to quote location independent
Weighted Average Result: 4.46

7. The fact that iPros are demanding higher rates, due to the current interpretation of the Revenue
Commissioners of “Normal Place of Work” is adding substantially to the costs of delivering capital
projects
Weighted Average Result: 4.08

8. Attracting iPros in Ireland and indeed Highly-skilled Non Irish nationals is now proving more
difficult as they are reluctant to travel to capital projects where travel and accommodation
expenses will be incurred but not allowed for tax purposes
Weighted Average Result: 4.38

9. The availability of iPros is vital to the capacity of our company to deliver Capital investment
projects in a timely and efficient manner
Weighted Average Result: 4.62

10.It would not make sense for our companies to retain employees for the tasks for which we use
iPros
Weighted Average Result: 4.33

11.iPros possess a range of skills and expertise that enhance the skills of our permanent staff as and
when required on capital projects, and this allows us to compete for capital projects that we
would find difficult otherwise
Weighted Average Result: 4.46

12.The Engineering sector regards independent professionals (iPros) as an important part of their
labour force in particular in the context of capital investment projects
Weighted Average Result: 4.77

This is the Feedback from the key players in these Sectors.
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3.10 Successful Knowledge Based Economy

In Ireland’s drive to become a “Knowledge Based Economy” (our stated policy in this area) it is
essential to have effective, efficient employment laws and taxation frameworks in which our iPros
can operate. iPros support those innovative industries we are endeavouring to attract to Ireland.
Our iPros support multinationals setting up in Ireland, multinationals expanding in Ireland, and also
indigenous Irish companies exporting their services. Most importantly, iPros support enterprising
SME’s in Ireland, providing their skills as and when required.

3.11 Request for Ireland to “Recognise, Protect and Nurture” this Sector

The flight of talent, acerbated by the unfair and counter-productive treatment outlined in this
submission, has reached such epidemic proportions that there is an extreme scarcity in Ireland, and
many projects are in danger of being lost to Ireland, according to well-placed insiders, such as civil
and project engineering firms, and recruitment agencies.

Ireland, like most countries, needs to fully appreciate the benefits a strong iPro culture has on its
economy before it's too late. Our submission, to this consultation process is to highlight the
importance of the sector to Ireland Inc., and to put forward a proposal to ensure we “Recognise,
Protect and Nurture” this sector that is of strategic importance to the Irish economy.

3.12 Worldwide Authority in the Research in this area sitting in Dublin in
Trinity.

We in the PCSO have been very fortunate in having a worldwide authority in this sector to assist us,
and provide access to the research he has been involved in over the last number of years. Prof
Andrew Burke, previously of Cranfield Business School has taken up the role of Dean of Business
School at Trinity College Dublin. Much of the research referred to in these papers has been
undertaken by Prof Burke. Prof Burke was also good enough to be the keynote speaker at the most
recent Forum held by the PCSO and has been an invaluable supporter in endeavouring to achieve a
workable solution for the iPro sector that will both support and simulate the Irish economy.

3.13 IPSE reports and Research from this Sector in the UK

The PCSO has also been assisted by IPSE (Independent Professionals and Self Employed) a UK based
Organisation that represents the self-employed and independent professionals. They have been
good enough to make their considerable research and reports available to the PCSO and have
attended the most recent Forum in January of this year.
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Section 4
Two Major Areas of Concern affecting the Contracting
Sector in Ireland

4.1 Classification of iPros and the appropriate Social Welfare classification.
The PCSO recognises the fundamental objective of the Consultation Paper to address the loss to the
Exchequer that may arise under arrangements where an individual’s use intermediary — type
Structures, however it is the view of the PCSO that the Consultation Paper fails to acknowledge the
reason for the use of intermediary — type structures by iPros.

While the consultation paper uses the rhetoric of a changing labour market, there is little to suggest
a true understanding and value of the increasing diversity in the Irish labour market. Evidently this
comes in the form of the Consultation Paper alluding to the fact that such individuals under an
intermediary — type Structures, would ‘otherwise be an employee ‘ yet excludes individuals who they
categorise as ‘genuinely self-employed’ when operating as a Sole Trader, through a Partnership or
through the incorporation of a business.

The appropriate Social Welfare classification of iPros is central, and the most important factor in
reaching this and the true value and understanding of the work of an iPro is simply to undertake a
fundamental analysis of each individual.

As a result, the PCSO has developed a comprehensive Suitability Questionnaire to evaluate the
suitability of an iPro to operate under an intermediary Structure.

The objective of each suitability questionnaire is to analyse and recognise the self-employed
characteristics displayed by an iPro. The aim of the suitability questionnaire is not limited to
assessing the characteristics of self-employment, but also to examine the most appropriate
intermediary type structure to operate within, taking into consideration factual conditions of a
Contract for Services.

The use of an Intermediary type Structure takes the form of an Umbrella Company, a Managed
Service Company or a Personal Services Company y. In cases where an iPro displays the traits of risk
taking, independence and exposure to financial risk, an iPro operates under the intermediary type
structure of a Managed Service Company or Personal Service Companies, paying Class S PRSI.

In cases where an iPro does not portray the characteristics of self-employment with the supply of
services only, the use and availability of client materials/ equipment, and a limited ability to sub
contract, an iPro operates under the intermediary type structure of an Umbrella Company paying
Class A PRSI.

The Suitability Questionnaire not only echoes the criteria as detailed on Code of Practise for
Determining Employment or Self — Employment Status of Individuals, but applies a collective and
analytic approach encompassing both guidelines from Social Welfare and Revenue to ensure the
classification of individuals are correctly categorised as a self-employed or employed, eliminating the
risk of incorrect payment of contributions and misuse of business expense claims to the exchequer.
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The suitability questionnaire is a first step in doing so by acknowledging and adapting to changing
work patterns; Not only does this Questionnaire examine the classification of iPros but collectively it
builds a profile on the proposed work tasks, responsibilities, business expenses and financial risk
borne by the iPro.

In the view of the PCSQ, it is believed that current government guidelines and briefings are built on
traditional work patterns and are simply not sufficient - It is essential that greater understanding
and recognition are required for the work of iPros operating via an Intermediary type Structure.

4.2 Taxation Issues

The consultation Paper outlines a significant concern of potential losses to the Exchequer via the
‘payment of unwarranted tax free expenses’ through the use of intermediary — type structure, with
the concluding view that different tax outcomes can arise between two individuals who perform the
same services for an end user. However, again it is the view of the PCSO that the Consultation fails
to examine the actual reason for the engagement of iPro; But rather alludes to the fact the functions
carried out are the same as that as an employee.

It is the view of the PCSO that this is an assumption of the Consultation Paper rather than factual.

In practice, iPros, unlike employee counterparts, are more often than not restricted in their ability to
claim tax relief on business expenses claims; Most evidently, this comes in the form of an employee
been permitted to claim travel and subsistence while away from their normal place of work,
however for an iPro there is no consensus on what is deemed as the ‘normal place of work’ and as
such often iPros fall victim in their inability to claim such business expenses.

Example: An employee who is resident in Dublin, working for Company A, is posted to Cork for 6
months; during this time the employee is entitled to travel, accommodation and subsistence claims
devoid of any tax liability pertaining to such claims on the individual employee.

Taking the same scenario, an iPro who is resident in Dublin, undertakes a Contract for Services in
Cork, yet the iPro does not receive the same entitlements in the ability to claim travel,
accommodation and subsistence.

Collectively the PCSO has addressed such concerns with a detailed submission to the Department of
Finance in August (Refer to Appendix B) In summary; this submission provides an in-depth
evaluation into the uncertainly, unfairness and lack of clarity available for iPros for business expense
claims.

The Consultation Paper, seeks to exclude individuals who they categorises ‘genuinely self-employed’
when operating as a Sole Trader, yet in doing so, this statement fails to recognise the reason why
more and more Companies, and most significantly FDI, seek the services of the iPros via a LTD
Company structure.
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Section 5
The Proposal

The Proposal covers two distinct areas which are the main concerns in the sector at present.

1. The Classification of iPros for Social Insurance classification purposes.
2. The Classification of “Normal Place of Work for iPros” and the ensuing allow ability of
“Travel and Subsistence Expenses” for tax purposes.

5.1 The Classification of iPros for Social Insurance Purposes

As previously outlined the PCSO has developed a comprehensive suitability questionnaire to
evaluate the suitability of an iPro to operate under an Intermediary Structure to ensure no loss to
the Exchequer or otherwise.

Through strict regulation and control, members of the PCSO supply the following intermediary —
type structures to iPros:

Umbrella Structure

Umbrella Structure solution is suitable for iPros who undertakes short term contracts however do
not display the full characteristics of a self-employed person or business.

As result, iPros under the Umbrella Company are obligated to pay Social Insurance at Class A, with
expenses limited to those that an employee would claim and all responsibilities for remittance of
VAT/PAYE are remitted to the Revenue by the service provider, who owns and fully manages the
Company.

28% of PCSO Clients utilise this structure and remain within Class A PRSI remit.

Managed Company
The Managed Company solution is suited for iPros with a long-term contracting career perspective.

iPros under the Managed Company are Shareholders and Directors of the Company, and engage in
the services of a managed service provider to undertake the administration requirements and
operations of the Limited Company.

The managed company is owned by the shareholders, however it is the responsibility of the Service
Provider to ensure that all remittances for taxes are completed within the legislative timeframe and
remitted correctly.

Personal Service Company

The Personal Limited Company is most suitable for iPros who have a long term aim in growing a
business beyond Personal Services, with multiple clients. iPros have the ability to employ staff,
purchase assets and are fully responsibility for the remittance of their taxes and control of the
expenses they claim.
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Frequently a Service Provider acts as an advisor, again ensuring remittances for taxes are completed
within the legislative timeframe and remitted correctly.

To ensure ongoing compliance and regulation, each PCSO member is subject to a bi-annual,
independent assessment by PWC, to ensure best practice and advice is continually adhered to and
consistency remains in advising the most appropriate use of intermediary type structure and
government policies.

On day to day bases, the functions of the Suitability Questionnaire will remain key in determining
the classification of an iPro.

As previously highlighted, the objective of the suitability questionnaire is to analyse and establish
the self-employed characteristics displayed by an iPro. In cases where an iPro displays the traits of
risk taking, independence and exposure to financial risk: an iPro operates under the intermediary
type structure of a Managed Service Company or Personal Service Company, paying Class S

PRSI. While in cases where an iPro does not portray the characteristics of self-employment with the
supply of services only, the use and availability of client materials/ equipment, and a limited ability
to sub contract, an iPro operates under the intermediary type structure of an Umbrella Company
paying Class A PRSI.

Collectively we believe the current suitability assessment works; in practice approximately 28% of
Contractors provide their services through an Umbrella company with the deduction of PRSI at Class
A.

The criteria for self-employment are clearly explained to each iPro, in tandem with a comprehensive
review of the conditions designated on the Contract for Services.

Current Classification System used by PCSO members

We believe that the current suitability assessment works in practice, it means that approximately
28% of iPros will provide their services through an Umbrella company with the deduction of PRSI at
Class A.

For the remaining iPros we feel that a Self-Declaration Model is the most pragmatic solution.

Umbrella Solution:

As stated above in part 1 the Umbrella company is utilised to capture the iPros who do not display
the full characteristics of a self-employed person or business, the assessment of individuals will
ensure that iPros who engage their services on a short term basis and who may not fit the definition
of self-employed will pay PRSI at Class A.

The PCSO suitability statement will identify this class of Contractor and advise their client
accordingly.

Self-Declaration Model (Example in Appendix E)

For those other iPros we are advocating the use of a self-declaration based system. In our Special
report of 2015 we set this system out for use in the Contracting sector.
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How it will work?
The self-declaration document will have two parts to it.

The first part will be a declaration by the individual that they understand that they are an iPro and
they understand the taxation and legal obligations and they do so of their own free will.

The second part will be more detailed and will relate to Contractor’s who feel they are operating as
an iPro in the normal course of business and display all the characteristics of a business.

The iPro will have the intention of operating a career as an iPro in the normal course of business,
and display the characteristics of a self-employed person who would normally be taxed under
Schedule D, Case ll.

The individual will sign the document and this will be countersigned by their Professional Advisor. On
completion of the signed document this will be submitted to the Revenue Commissioners.

We propose that the Revenue issue a certificate of receipt acknowledging this self-declaration, this
document will name the Individual and the Limited Company that they are operating in.

The Contractor and Limited company may then furnish this to their end-client for compliance
purposes. This will give peace of mind to their client that they are registered with the Revenue
Commissioners.

Once it has been assessed that the individual is a genuine iPro we feel they should be allowed to
claim their expenses as per our Dept. of Finance submission on the treatment of travel &
accommodation Cost

Benefits of the Proposed Solutions
The PCSO feels our solution if put into practice will be of benefit to all Stakeholders and would not

require onerous legislative change. We have outlined the benefits to the stakeholders below.

Contractors (iPros)

The individuals who undertake these Contracts for Services will be satisfied that they have clarity
that they are operating in a compliant manner, they will understand what expenses they can claim,
and that they are paying the correct Class of Social Insurance. Those undertaking short term
contracts and who don’t display the characteristics of self-employment will pay their Social
Insurance at Class A and will not be forced into a self-employed option whilst undertaking a contract.
Other self-employed iPros will have the peace of mind that they are entitled to claim business
expenses as per the Revenue guidelines and are been treated in a fair and equitable manner.

End Clients

These include MNC's, Indigenous Irish businesses and Government & Semi state bodies. The end
client would have the assurance and knowledge that iPros with whom they enter into a Contract for
services with and their associated Limited companies are operating in a compliant manner and that
there is a clear system in place for classifying this class of worker. Moreover they will have the
assurance that they will not have a future contingent liability in relation employment obligations or
further financial liabilities from the state.
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It would also allay concerns of an increasing cost of labour with new onerous legislation. At present
in certain sectors including IT & Pharma there is a scarcity of Skilled Professionals. This has already
lead to an increase in the cost base for the sector. An additional administrative and PRSI burden
would have a detriment to how these companies operate in Ireland in the long term.

Revenue Commissioners

The benefit to Revenue is that they will have a database of all iPros who self-declare. They will be
able to recognise them as a grouping within their systems and they can easily monitor their activity
to ensure compliance. The National Contractors Project has already led to increased compliance and
we feel that the introduction of self-declaration will give Revenue control over how the industry
operates.

Dept. of Social Protection (DSP)
DSPt. will be able to identify the level of Social Welfare been paid to this group. They can easily

analyse the level of PRSI been paid at the different classes. They can satisfy themselves that a
process is in place and the correct PRSI contributions are being paid.

Other Stakeholders
The benefits to the other stakeholders including IBEC, IDA, Enterprise Ireland, Recruitment Agencies,

and Accounting Advisors are tangible. It will allow them to attract more clients, more FDI and give
greater confidence when advising their clients and members on the management and operation of
the Professional Contractor within Ireland. The main benefit is to give greater clarity to the
stakeholders and to ensure that Ireland Inc. continues to gain greater Investment from FDI due to a
compliant, flexible workforce.

Conclusion
The PCSO proposes that by undertaking the proposal below we will address the major concerns
affecting the sector at present.

1. Suitability Procedures
The “Suitability Statement” and accompanying “Self- Declaration” used by the PCSO members
be rolled out to cover all iPros. This will involve the iPro and their Accountant considering their
specific circumstances and submitting a Self-Declaration to the Revenue Commissioners. The
Revenue Commissioners will then provide an acknowledgement of this in writing. This
acknowledgement being available to attest to the status of the worker as an iPro to those who
seek to engage the iPro. This simple structure will have considerable benefits for all parties as
outlined in this proposal.

2. Submission in August 2015 to Department of Finance by PCSO
The Submission to the Department of Finance in August 2015 by the PCSO is acted upon and
iPros are no longer discriminated against in relation to the expenses they incur “Wholly and
Exclusively” for business purposes.

3. PCSO Research in this Sector

The PCSO has access to considerable research in this sector and can engage with the
Department of Finance on this Submission as required.
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5.2 The Classification of “Normal Place of Work for iPros” and the ensuing

allow ability of “Travel and Subsistence Expenses” for tax purposes.

The PCSO proposal in this regard is that due consideration is given to its Submission to Department
of Finance in August 2015 where it provides a comprehensive proposal for the treatment of “Travel
and Subsistence” incurred by iPros when they are necessarily away from their Home Base for work
purposes.

This proposal would have the benefit of ending the current discrimination against iPros in that they
are unable to claim for tax purposes expenses incurred wholly and exclusively for tax purposes,
unlike employees, civil servants, public servants.
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About the Professional Contractors Service Organisation (PCSO)

The PCSO has been established to support and promote the Professional Contracting Sector.

ThePCSOhasasitsmissiontohelpestablishaclear, fairand practical, taxandlegislative framework
in Ireland to cover the Professional Contracting Sector.

ThePCSOhasbeguntoimplementaCodeofPracticeforallitsmembers. Thisisreviewedand
reported on by PWC bi-annually.

About the PCSO Forum

ThePCSOhascreatedaFORUMtobringalltherelevantstakeholdersaroundthetablewithaview
to establishing best practice across the sector.

The PCSO has engaged with Government agencies in this initiative in order to have an attractive, tax-
compliantenvironment.

In each of these endeavours the PCSO has worked hand in hand with the IPCI.

Theparticipantsinthe Forumaresetoutbelow,andamentionismade (inbrackets) of their
specific area of concentration.

o Enterprise Ireland (El) (supporting Irish based Services Companies who export their
services internationally. Many are in the Professional Services Sector)

¢ Industrial Development Authority (IDA) (attracting FDlinto Ireland and expanding the
companies already based here. The flexible workforce of professionals available in Ireland
areabigfactorinattracting FDI)

e |PClI(Independent Professional Contractors Ireland - national representative body for
independent professional contractors in Ireland)

e |CAI (assisting with Tax policy and to support their members)

o [Tl (assisting with Tax policy and to support members)

e Recruitment Agencies (Agencies that support and provide the specialist skills required by
companies operating in Ireland, who seek a Compliant and Efficient structure in which to
operate)

e Revenue Commissioners (working to ensure a “Fair and Efficient” taxation system in the
sector)

o Department of Jobs Innovation and Enterprise (Tax Policy to support Irish based Industry
and Policy adjustments to ensure a competitive economy)

e Accounting, Taxation advisors to the Independent Professional Contracting Sector (seeking
aCompliant, Equitable, Efficient system to accounting and taxation of the Knowledge
Based Flexible Workforce, KBFW)

e CAlInterims ( Chartered Accountants) tax policy and supporting members
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About the Independent Professional Contractors Ireland (IPCI)

The IPCl is the national representative body for Independent Professional contractors in Ireland and
has made an invaluable contribution to this document.

The IPCI has as its mission to support a vibrant and compliant sector supporting FDI into Ireland,.

The IPCI has developed a code of practice for all of its members that will assist toward establishing
professional standards.

About this Report

An industry wide survey has been undertaken and the findings have been presented at the most
recent Forum in November 2014.

This report draws on these findings and further consultation with the sector, and international
proposals in this sector.



Foreword

The growth in the professional contractor sector is a worldwide phenomenon and more and more
people have chosen to provide their services as independent professionals.

The Professional Contracting Sector, and Interim Management sector as it is referred to in Ireland,
the Freelancer sector as it is referred to in the UK, Independent Contractors as used in USA, Canada
& Australia and iPros throughout Europe are the subject of many reports at present.

The professional contracting sector which provided animportant role in supporting and attracting
MNC’s and Indigenous Irish companies is suffering from a lack of clarity at present.

In this report we are focusing on these contributors to the Knowledge Based Economy, the
professionals, in IT, Engineering, Life Sciences, Interim Management and Professional Consultancy
Services sectors whose use of professionals is often project driven, as well as Medical, Health and
Aviation. For the sake of clarity we are going to draw on the European term and refer to these
Independent Professionals as iPros throughout this report.

Those are the sectors where the greatest need is for knowledge based professionals to support the
Knowledge Based Economy that Ireland strives for. Our taxation, “The Knowledge Box “initiative and
our stated policy to develop a Knowledge Based Economy will be dependent on our ability to
provide knowledge based professionals as and when required to support these industries.

For this very reason it is essential now that the lack of clarity and its consequent effect on this sector
are tackled as a matter of urgency.

This report sets out proposals on how this can be undertaken.
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The iPros Phenomenon

iPro numbers have been growing throughout Ireland, UK, Europe, (Europe 8.9 Million, and Ireland
60,000 are the estimated numbers of iPros)and the USA as well as many other countries over the
last 20 years. More and more people chose to provide their services to industry in this manner as
Independent Professionals. We will refer to reports from Eurostat and accompanying graphs in the
appendices to this report to demonstrate this growth over the last ten years.

How they provide their services varies, but one factor is common, they personally control how they
provide their professional services.

They may:

a. Work for one week, one month or a year, or for one client or for many.

b. They may charge an hourly or daily rate, and these rates reflect the expertise they
make available to their clients.

c. They may organise themselves to provide their services through a Limited
Company, a Managed Company, or they may operate as Sole Traders.

d. People with permanent positions may also provide professional services in their
own time to supplement their incomes.

They engage clients by word of mouth, networking, and becoming known as subject matter experts,
by advertising, or through recruitment agencies that specialise in matching required skills with
industry on a contractbasis.

This way of providing services suits many people, from those who want to specialise in a given area,
those who want to avoid “company politics”, those who want to work when they choose to those
who want to experience a sector without committing to it long term, to part time working for
professionals raising a family, to those easing themselves into retirement. These are the factors
attributed to the great growth in working as an iPro.

The numbers of iPros are growing year on year and it suits both parties. The iPro’s for the reasons

above, are given greater freedom and the Industries that they support have the opportunity to get
the expertise and assistance as and when they require it. This flexible resource, available on a “Pay
as you need” basis allows SME’s expertise to grow and develop that they could not otherwise afford.



The iPros

Who are they — Our Knowledge Based Workers

The definition of iPros as used by Eurostat is quite wide, for our purposes here in Ireland we will
confine it to a narrower range of professional individuals. In fact we use existing legislation to
provide some clarity here. Under the current taxation regime we have what is referred to as
Schedule D case Il. This refers to individuals who, were they providing their services as a sole trader,
would be taxed under Schedule D Case Il (providing professional services), rather than Schedule D
case | (providing manual or semi- skilled service)

This will provide clarity and a uniformity of approach for taxation definition purposes, and this
Schedule D Case Il refers to the professions such as white and blue collar workers rather than any
manual labour or basic technical skills.

So to use more modern parlance we are referring to Knowledge Based Workers, those that provide
their expertise and knowledge to industry. Those in these categories tend to work in the following
professional areas - IT, Life Sciences, Pharmaceutical, Engineering, Educational, Medical, Accounting,
Transportation, Financial. It is in these professions in Ireland that the iPros are active in, and it is
these industry sectors that have the greatest need for Knowledge Based Workers.

The Definition and Extent of iPros

A report by the European Forum of Independent Professionals (EFIP) using Eurostat findings states
that the number of Freelancers in the UK that work in professional occupations is said to be in the
region of 576,000 and a further 352,000 work in managerial occupations.

The numbers of iPros as measured by Eurostat has seen an increase from 2004 numbers of just
under 6.2 million to 8.9 million in 2013, making them the fastest growing group in the EU labour
market. In Ireland it is estimated we have approximately 60,000 iPros by Eurostat.

In this report by the European Forum of Independent Professionals (EFIP) from which the above
figures are taken spells out “Who are the iPros?” They are:

iPros are skilled Knowledge Workers

They supply services to a range or succession of clients

iPros are neither employers nor employees

They have commercial (self-employed) relationships with their clients
iPros work for a fee, not asalary

O O O O O

European wide and especially in the UK huge efforts are being made to get a clear, efficient and
complaint framework to facilitate the growth of iPros. They have been the subject of several reports
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that are listed in the appendices for reference and several of these have been used in presenting this
report.



The Economic Benefit of iPros

Looking at the UK, our closest neighbour, and probably the economy that most closely reflects that
of Ireland, and also a great competitor of ours for Foreign Direct Investment, the most recent report
is:

“The Role of Freelancers in the 21° Century British Economy”. This report is authored by Professor
Andrew Burke, previously Director of the Bettany Centre for Entrepreneurship at Cranfield School of
Management and now of Trinity College, Dublin. Prof Burke has undertaken considerable research
in this area in the UK and we are very lucky to have his assistance and participation with the PCSO
Forum in Ireland.

Andrew in his report outlines the “pivotal role that Freelancers play in Britain’s 21 century
innovation-driven economy.

o They are sources of and conduits for innovation in both corporations and SMEs

o They enable businesses to manage, in fact reduce, entrepreneurial risk and so
promote innovation and enterprise

o They liberate businesses from limits of their internal resources and enable the use
of exceptional talent that would otherwise not be economically feasible to hire on
employee contracts

o They enable de-risking of some of the uncertainties of the market so that firms can

reduce the risk of growing

They reduce the amount of finance required for innovation and business start ups

They reduce barriers to market entry and reduce minimum efficient scale

They promote efficiency-driven economic performance

They enable businesses to maximise performance across peaks and troughs in

demand

o O O O

o They create jobs by increasing the level of innovation and efficiency in the
economy and helpingprojects succeed

(The full report and the background to it can be made available if required)

The contribution in the UK of the iPros is very similar to contribution of iPros here in Ireland, and this
is borne out by comments from the recent PSCO survey in which we received huge support for
bringing a more compliant, transparent and equitable framework for dealing with iPros in Ireland.

iPros in Ireland support MNC’s , FDI, Large Irish Indigenous companies, and also assists greatly the
SME sector, providing services and skills as and when required. The access to these skills as and
when required makes Ireland and effective place to do business and create jobs

Please see the comments.



Some Comments from the Survey and Forum participation

Project Management Group — “our ISP, Independent Service Providers are an essential part of our
business, as we operate on a project by project basis, and we need their expertise for the duration
of the projects as they are the drivers in successfully and efficiently completing these projects. “

Large IT Multinational: Contracting as a method of working/engaging is established,
recognised and embraced in most developed economies. In Ireland it seems like an

inconvenience to some authorities!!!

DPS — “we operate in a very specialist area and the expertise we require needs to be available as
and when we need it for a project, that is what we provide to our clients and it is a major part of
our success. “

IT Multinational: Contracting State and State-related parties need to truly value the expertise
that exists within the consulting diaspora and accept that they need to engage using day
rates which facilitate the continual upping of this expertise. Currently it can be argued that
they want the value of the expertise but not to pay appropriately for it.

Jacobs — “the availability of expertise as and when we need it is now a worldwide phenomenon
and this is the way it is operating, it allows us to be efficient and fulfil our customers’ demands.”

In our drive to become the “Knowledge Based Economy” with our stated policy in this area and also
our current taxations initiatives to establish the” Knowledge Box”, it is even more essential for us in
Ireland to have an effective efficient employment laws and taxation framework in which our iPros
can operate and support the Innovative Industries we are endeavouring to attract to Ireland. Our
iPros support Multinationals setting up in Ireland, Multinationals expanding in Ireland, indigenous
Irish companies exporting their services, and most importantly SME’s in Ireland seeking the skills set
as and when required to drive their businesses forward.
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Issues that Effect iPros

As Report titled “The Freelancer Agenda” prepared in the UK in September of 2014 to assist the
Labour Party come up with proposals to grow and develop the Freelancer sector and to allow them
to provide their supports to Industries in the UK. It states that “although Freelancers make a
distinctive contribution to the economy, there is a common lack of recognition of that contribution,
and a suspicion that the rise of freelancing is an undesirable development.”

A similar view is held by some in Ireland and the same would be held true for the following comment
in this report. “Indeed, Freelancers are sometimes portrayed either as people who have been
coerced into self-employment, or as people hiding behind a freelancer shell to avoid paying higher
and additional taxes, as well as national insurance”

However iPros in Ireland generate the benefits discussed in the previous section not as replacements
for existing employees, but predominantly working in partnership with those employees. iPros serve
a different economic function particularly in driving innovation and helping firms overcome the
challenges faced by risk and uncertainty and in so doing help create and sustain employment.

The role of the iPro has not been understood fully in the modern economy and the main reason for
this being that their new pivotal role has only really come to the fore with the emergence of the
innovation driven economy.

11



Entrepreneurship

The act of being self-employed, even if this involves employing others, of its essence requires the
individual to be entrepreneurial in order to succeed. It tends to involve the professional flexible
workforce supporting each stage of the business lifecycle.

We assert this on the following basis. The self-employed person is entirely a risk taker. Such people
are not protected from the market (as employees are). Their income from their business is exclusively
dependent on the whims and fancies of the market/s within which they operate—that is, their
clients. If they don’t satisfy the needs of their clients, their income will quickly diminish or stop. They
will then cease to be a business because a business does not exist without income. It follows that the
consequence of being self-employed demands an obsessive client focus. It demands being
entrepreneurial—assuming, that is, that the individual is genuinely self-employed. We contend that
the behavioural essence of entrepreneurship is this client focus.

It is this profound characteristic of self-employed people (iPros) that warrants attention and to
which this reportlooks.

Concerns of Business

The LFIG report in the UK states that “When firms engage iPros they do not consider themselves to
be taking on temporary employees, but engaging suppliers” Again the same holds true in Ireland.
iPros are engaged because their required skill set is needed for the duration of a project, and for
that period only. This iPros framework allows them to undertake projects that they do not have the
complete skills set for in-house, they complement the in-house team with external skills and this
allow them complete projects that they could not otherwise undertake.

In the world of providing services to MNC and PLC’s many projects have a start stop element to them
and can be subject to delays and cancellations. In this very real world project sponsors often cannot
engage only full-time employees, on a full time permanent basis, to cover the full range of skills
required and expect to stay competitive.

In this world where there is a continuous drive for efficiencies, companies retain a core skills set and
complement this with specialist expertise as and when required.

Businesses in Ireland, if they are to stay competitive, need a clear and transparent framework

through which they can engage these required skills as and when required. These businesses and
their capabilities such as in delivering capital projects competitively for FDI, and for further projects
for companies already based here, have been instrumental in attracting FDI and projects to Ireland.
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Concerns of Revenue

The Revenue for some time interacted very little with the iPros and perhaps had not recognised nor
identified them as a homogeneous group. They were taxed in the main as One Man Limited
Companies and treated no differently among this group than anyone else.

Recently in the National Contractors Project (NCP) the Revenue has given the iPros a considerable
amount of attention and they have been identified as an area of concern to them. They feel that the
taxes collected from this grouping needs to be tackled differently. We understand that they are,
during the course of the many audits undertaken, gathering information.

From the commencement of the NCP, it has been asked of Revenue not to damage this sector, and
emphasis has been placed on its importance to Ireland in attracting and retaining companies that
provide FDI into Ireland, and also for Irish Companies engaging in exporting professional services and
consultancy services, and not forgetting the SME’s that are dependent on this flexible professional
resource.

This NCP is now entering its third year and it is now imperative to arrive at a transparent equitable
“Fair and Efficient” method of engaging with iPros for the purposes of taxation.

We have endeavoured to take Revenue concerns, as we are aware of them, into consideration in
drafting our recommendations in this report.
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Clear Contribution of The iPros

Getting a clear agreement as to who is an iPro is fundamental, and then understanding that they
make a valuable contribution. As outlined in several reports in the UK LFIG Report and also in
Andrew Burke’s Report and Patricia Leighton’s Report on European iPros, this important sector
needs to be:

RECOGNISED: Defined as unique economic agent providing an important and distinct economic
function to employees and business owners.

PROTECTED: The unique economic value-added provided by iPros is part of the core of modern
economies and hence needs to be allowed to thrive.

NURTURED: 1t is good policy to ensure that our MINCs, and Irish based companies always have
access to a sufficient supply of high quality iPros in order to optimise the potential of these
businesses.

The last point we believe is specifically important for Ireland Incorporated and for messaging by the
Industrial Development Authority (IDA) in its efforts in attracting FDI to Ireland. It is equally
important for Enterprise Ireland in manufacturing and indigenous Irish companies and helps them
grow internationally. In fact we believe a transparent, compliant framework in dealing with iPros
would provide Ireland with a strong competitive advantage in this area.

Having set out what needs to be undertaken it is important to set a framework as to who is an iPro
and this is probably best set out by EFIP Manifesto (European Forum of Independent Professionals)

iPros are:

e iPros are highly skilled knowledge workers

e They supply services to a range or succession of clients

e iPros are neither employers or employees

o They have commercial (self-employed) relationship with their clients
e iPros work for a fee not a salary

Many countries throughout Europe have started to recognise and foster the iPros in order to
support and attract expertise needed by Businesses to their countries. We have attached in the
appendices, and outlined of what several European countries are undertaking in this area.

We believe there is an opportunity for Ireland to be to the forefront of attracting and developing a
robust, compliant framework in nurturing and indeed attracting iPros to Ireland, which will give us a
competitive advantage in attracting FDI and investment into Ireland.
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iPros and the use of Limited Liability Companies (LLC)

As iPros are not to be confused with temporary workers it is the norm to use LLC's for iPros in the
provision of their services. This is preferred by Recruitment Agencies and End Clients alike as they
want to remove any ambiguity of status and insulate themselves from any tax and employment
risks.

The Agencies and End Clients are engaging professionals to provide a service as and when required
and then are endeavouring to ensure that there are no imputed employee or taxation exposures.

In our current structure here in Ireland, it is one of the major concerns in engaging iPros for MNC
and Irish companies alike. They are concerned that Revenue Commissioners may retrospectively
impute an employee relationship and claim the associated taxes and penalties thereon. This is an
area that needs to be addressed as a matter of urgency and our recommendations will take this into
account.

Currently, this is having a very negative effect on the sector, thereby undermining the capabilities of
these agencies and end clients to engage iPros to compete for, and undertake projects both in
Ireland and internationally.

Another issue that arises in the use of LLC’s is that fact that the iPro is both employer and employee
and is basically “shoe horned” in existing legislation which is not suitable for their particular
circumstance. In fact from the Revenue perspective this has been voiced as one of their issues in
dealing with iPros.

The proposal with regard to the use of LLC is that for iPros to engage with both agencies and
corporate firms they will need to continue to use LLC's for the foreseeable future. However it would
be beneficial for all, that these LLC’s can be identified as iPro companies and if required treated in a
manner that is consistent with their requirements and circumstances.

In the UK the recommendation of the LFIG report is that a new type of Limited Company be
established a “Freelancer Limited Liability Company” (FLTD) and this type of company would be
registered as an FLTD once it meets specific criteria. This has the advantage of gathering together all
the Freelancers Companies in a homogeneous group and hence with their interactions with HMRC
and other Government Agencies they can be treated in a similar manner.

This has great benefits and a key criterion for registration as a FLTD would be a single shareholder
who is the income generator. Once registered it would be identified as an iPro. Their status as an
iPro would be recognised and it would be support the charter principles, “they do not have to have
concurrent clients or be able to substitute, provide their own equipment, have a distinct address, or
even grow their own business, to prove their status as a freelancer”.

Given this status the FLTD would also have other advantages, simplified accounting, the ability to
pay expenses, including training, and carry monies forward to future years, ability to employ staff .

There are quite important advantages in this approach and we will in our recommendation
incorporate some of these ideas, but we propose changes that can be undertaken quite quickly and
without the need for legislative changes.

15



Summary of Issues to be Resolved

In summary the main issues that need to be resolved are:

SIS

No established, clear regime for dealing with iPros.

Lack of clarity with regard the taxation position of these iPros.

Perceived exposure with regard to the Revenue Commissioners’ interpretation as
to who is, and who is not, an employee and the follow on Taxation and Social
Welfare implications.

The “work” being undertaken at presents by the MNC sector and Irish based
companies in order to engage expertise, as and when they require it, for projects
and hence retain a level of competitiveness in the international markets, are
neither efficient nor sustainable.

The lack of clarity following the Revenue Commissioners “National Contractors
Project” with regard to engaging iPros is damaging the sector considerably at
present.

IFSC and Medical companies and VAT issues that arise in iPros providing their
services to these organisations.

From this, it became obvious that many of the concerns were interlinked, and we set about

putting forward a solution that encompasses the major concerns. We also got considerable

feedback that, these issues are having a detrimental effect on the sector and businesses in

Ireland and need to be addressed as a matter of urgency.

What we hope toachieve

Our proposal eliminates much of the barriers presently in place to iPros providing their

services and also supports, and reduces the concerns of MNC’ s that engage them. It

provides a framework both for the Revenue Commissioners and the Department of Jobs,

Enterprise and Innovation that wish to tax them in a “fair and efficient “manner.
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Recommendations

In proposing a solution, each of the concerns of the major three parties (iPro, Revenue and
Client) needs to be considered together with the professional accounting services provider
who plays a key implementation role.

Revenue

Professional
Service Provider .

With a three way partnership as above this will endeavour to give confidence and clarity to
each of the parties.
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1. Walk Through the Process towards a Workable

Solution

The first steps in the process are

18

Declaration by the iPro. The iPro having taken professional advice makes a
declaration that they wish to provide their services thought a Limited Company.
Such declaration attests to their understanding of their role and responsibilities,
their taxation situation and their commitment to remain tax complaint, and also
adhere to the Code of Practice for iPros. We have drafted a provisional Declaration,
but this needs to be discussed and finalised. This Declaration will be countersigned
by the financial accounting professional advisor of the iPro, attesting to the fact that
the information in it is correct and in accordance with the current contract/contracts
in operation.

Submission of Declaration to Revenue Authorities: This Declaration is
submitted to the Revenue Commissioners and the iPro receives a Certificate (similar
to a Tax Clearance Certificate or C2 type Certificate) signifying that they are deemed
to be iPro. This certification will mention the company which will undertake the
invoicing for theservices.

Certificate presented to End Clients: As the individual is a certified iPro and is
responsible for their own taxation affairs as being dealt with through the invoicing
entity, the End Client can be assured they will not be considered/imputed to be an
employee at any time in the future. This provides clarity to the End Client and to the
iPro.

The Invoicing Entity: The certified Invoicing Entity for the iPro will be either in a
managed company through which they provide their services on a long term basis
and wish to have a career in this sector, or a limited Company of their own which
they specifically require for their own purposes. The Invoicing Entity will comply with
the agreed procedures in operating an iPro company and in this it will be agreed
with Revenue which expenses are appropriate in given circumstances. This will give
clarity on expenses and eliminate the absence of guidance as at present (an
expenses manual is being prepared to provide an outline and guidance here).
Contractor Considerations: Under this solution the iPro can claim the expenses as
incurred in carrying out their services. These expenses will be similar to what the
individual could claim were they taxed under Schedule D Case |l, as if operating as a
self-employed Sole Trader. The solution can also take into consideration, when the
iPro is classified as self-employed, that an allowance and reserve can be maintained
within the company to allow for payment between contracts, and to cover the costs
of tendering and gaining further contracts. It is suggested that an allowance (e.g.
20k or 20% of the maximum annual turnover in past 5 years) not subject to CT could
be retained in the company to be drawn down as required and at that stage taxes
are applied asappropriate.



Revenue Considerations: The Revenue Commissioners have identified within this
system who is an iPro and is assured that these individuals are appropriately
classified as iPros within the Revenue systems and that they are treated and
reviewed on a systematic basis. They have these companies identified hence they
can tax these companies in a uniformed manner and in accordance with the agreed
level of expenses as appropriate. This will bring a uniformity and equitable approach
together with an efficient system to collect taxes in this sector in a “Fair and
Efficient” manner.

End Clients Considerations: This will remove the major obstacle in engaging iPros
at present for our MNC’s and Indigenous Irish companies that engage Professionals
in this manner. Their biggest fear is that Revenue will at some stage in the future
retrospectively deem the current Professionals engaged under contract to be
Employees and hence deliver a huge Taxation bill, with accompanying Interest and
Charges. Removing this and bringing a greater level of Clarity and Compliance will
serve this sector.

Self-Regulation: this will be an important area and both the PCSO & IPCI have set
about creating standards of best practice that we would hope will be adopted by the
industry on a universal standard, and become the norm.

What this will achieve:

This registration procedure that will effectively allow for all the iPros to be identified and the

companies, in which they operate, will allow for a uniform approach from Revenue. This

should serve to eliminate the lack of clarity in treating iPros taxation affairs at present. This

certification should take place bi-annually or with a change of Taxation Advisor or change of

circumstances.
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2. Expenses Manual and Co-ordinated Approach to

Expenses

This together with an “Agreed Expense Manual” incorporated into a Tax Briefing to deal
with iPros would provide a consistency of application of the rules with regard to allowable
expenses. The PCSO and IPCI will create this expense manual, and endeavour to get agreed
principles established with the Revenue Commissioners, to create a unified and equitable
framework. This manual would act as a framework and incorporate specific guidance under
each of the major expense categories. This would also deal with the different categories of
iPro and the expenses that are specific to that particular profession.

3. Following Registration and Revenue Acceptance

It is proposed that once iPros register and are confirmed by their taxation advisor and
acknowledged by Revenue, then as proposed in the UK, the current tests will not have to be

proven on a continuous basis.

e No need to specify a substitute

e No need to have multiple or concurrent clients on the go

e The ability to apply for benefits will be dependent on the social welfare status of
the iPro

e Ability to pay expenses, including training and also to carry a working capital
allowance over to cover future expenses or wages between contracts

e Ability to employ other staff

o Simplified Accounting

21



Conclusion

This will provide a stable framework for the iPro in which to operate, and significantly make
Ireland an attractive environment for Independent Professionals providing their support for
an Innovative, Creative, and Knowledge Based Economy.

In this we have taken the best of the proposal in this sector, which came from the UK. We
have built around this achieving a similar outcome as to the proposals in the UK, but in our
proposals we have eliminated the need for any legislative changes.

We have engaged with several of the stakeholders and the feedback to date has been very
positive. We are now engaging in a more widespread consultation process.

Following this consultation process we would hope to set about making the required
changes in an efficient manner.
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Executive Summary

The PCSO (Professional Contractors Services Organisation) welcome the opportunity to make a
submission to the consultation process on the tax treatment of travel and subsistence.

The PCSO have engaged with Revenue for over 2 years in relation the treatment of travel and
subsistence expenses for Independent Professional contractors. Our objective has always been to
arrive at a reasonable “Common Sense” proposal to provide greater clarity in this area.

The PCSO’s focus is on the independent professional contractor usually working through their own
limited company. We have organised several forums inviting all the stakeholders to be involved. Our
proposals have been agreed at the recent forum as being very practical and feasible and will bring a
greater level of clarity to this whole issue.

Workplace Trends

On a worldwide basis more individuals choose to provide their professional services on an
independent basis, usually through their own limited company. This is borne out in many reports
from the USA and throughout Europe demonstrating this change. This has occurred due to advances
in technology, increasing requirement for even more and more specialised skills to be provided as
and when required. This has married with a desire of many professionals to exercise more control of,
how, when and for what rate they provide their specialist expertise. The term iPros, Independent
Professionals is the term used to describe this sector in Europe.

Irelands Position

Ireland is well placed with a large cadre of specialist professionals, willing to provide their specialist
services as and when required to MNC and Indigenous Irish companies. These have ensured we have
the required specialist skills to attract and manage FDI projects.

Their presence, and availability in Ireland has served us well, and established a reputation for getting
projects completed on time, and within budget. We have these “Can Do” professionals that travel to
where the project is in Ireland, base themselves there for the duration, and commit to getting the
project completed. This is a major asset for Ireland Inc.

Lack of Clarity
With the National Contractors Project there has been a review of tax deductible travel and

subsistence expenses. There is now little clarity with regard to allow ability of travel and subsistence
expenses for professional contractors.
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Consequences of Lack of Clarity

The consequence of this has led to situations where Professional Contractors are unwilling to
undertake roles in projects that require them to incur travel and subsistence expenses, as they are
concerned Revenue may (retrospectively) deem these to be disallowable for tax purposes.

The larger consequences for this, as referred to in the body of the submission, can be demonstrated
by two specific examples that illustrate the longer term consequences of this for Ireland Inc.

- Anincrease in the overall cost of investing in Ireland

- Anincrease in the cost of completing capital projects in Ireland (and the associated
international reputation for this)

- Ireland becoming less competitive in the ever more competitive market to attract
FDI

These issues need to be resolved as soon as possible, in order to reverse these very negative
consequences.

Other Developed Countries

In preparing our submission and building on the Special Report prepared recently for the
stakeholders in this sector we have looked closely at how other countries have provided clarity in
this area. We looked at the USA, Germany, Australia, and the UK, all trading partners of ours and
with similar developed economies. Each country has addressed the issue of Temporary Workplace
and the allow ability of travel and subsistence expenses to facilitate a Flexible Mobile workforce.

In this fast changing world with changing work practices and specialist skills required as and when
the need arises, the flexibility and mobility of the workforce is essential. Nowhere is this more
relevant than in the specialist skills provided by Professional Contractors.

Proposal

The system and concept that we believe would best suit the requirements in Ireland are those in
place in the USA/Germany. In the US they have a concept of “Tax Home” (a location where you incur
your normal living expenses and often where your family are located) which is well thought out and
defined. Once you have a “Tax Home”, and you are required to be absent from this “Tax Home” for
work purposes, and then you are entitled to specific expenses (well defined) on an actual cost basis.
We believe that a similar type of system should be introduced in Ireland for Professional Contractors
both from a common sense and equitable point of view.

We have proposed this in the attached submission. There will require to be a requirement for some
safe guards and we propose that a 24 month period be the maximum allowed for a temporary
workplace. As in the USA, we envisage building in an exception to this time limit when the
professional Contractor in question is engaged in a strategic capital project.
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Conclusion

Benefits

We see the benefit of this in providing clarity to the sector and allowing the Professional Contractors
to be reimbursed for actual “out of pocket” expenses. This will however be subject to a requirement
that they are incurred wholly and exclusively to enable them to provide their Professional Services
effectively throughout Ireland.

Knowledge Based Economy

In support of the “Flexible Workforce” we propose that this be introduced in the forthcoming budget
as a positive pro-business initiative, and as a step toward the Knowledge Based Economy where
specialist skills are available.

Exchequer

The consequences of this to the Exchequer should be minimal as the expenses claimed are to be

Ill

actual “out of pocket” expenses claimed on an actual cost basis.

PCSO Special Report

We have attached to this submission the Special Report prepared by the PCSO for the recent forum
where it was concluded by the stakeholders that this provided an effective “Common Sense”
solution to the existing difficulties. This provided further detail as to the day to day operations as to
what we are proposing.

We of course remain available to address any issues that may arise from this and provide the
background and details of our proposal.

Michael Dineen
On behalf of the PCSO
E: michael.dineen@pcso.ie
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1.0 The PCSO

1.1 Introduction

The Professional Contractors Services Organisation (PCSO) welcomes the Consultation Process on
the “Tax Treatment of Expenses of Travel and Subsistence for Employees and Officeholders.

The Professional Contracting Sector and the Irish Economy

The growth in the professional contractor sector is a worldwide phenomenon and more and more
people have chosen to provide their services as independent professionals.

The Professional Contracting Sector, as it is referred to in Ireland, the Freelancer sector as it is
referred to in the UK, Independent Contractors as used in USA, Canada & Australia and iPros
throughout Europe are the subject of many reports at present.

The professional contracting sector which provided an important role in supporting and attracting
FDI projects and supporting indigenous Irish companies is suffering from a lack of clarity at present.

In this submission we are focusing on Professional Contractors who contribute to the Knowledge
Based Economy. These are the professionals, in IT, Engineering, Life Sciences and the Interim
Management sector, whose skills and experience have been the bedrock of many of Ireland’s
successful FDI and large infrastructural projects. These individuals’ skills and experience has made
them highly sought after professionals across Europe.

For the sake of clarity we are going to draw on the European term and refer to these Independent
Professionals as iPros throughout this submission. Those are the sectors where the greatest need is
for knowledge based professionals to support the Knowledge Based Economy that Ireland strives
for. Our “Knowledge Box” initiative and our stated policy to develop a Knowledge Based Economy
will be dependent on our ability to provide knowledge based professionals as and when required to
support these industries.

For this very reason it is essential now that the lack of clarity and its consequent effect on this sector
are tackled as a matter of urgency.

Our submission, to this consultation process is to highlight the importance of the sector to Ireland
Inc, and to put forward a proposal to ensure we Recognise, Nurture and Support this sector that is of
strategic importance to the Irish economy.
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1.2

What is the PCSO
The PCSO has been established to support and promote the Professional Contracting Sector. It’s
membership consists of service providersto professional contractors.

The PCSO has as its mission to help establish a clear, fair and practical, tax and legislative
framework in Ireland to cover the Professional Contracting Sector.

The Objective of the PCSO is to ensure the sector is Recognised, Nurtured and Supported to
allow Professional Contractors to continue providing support to MNC and Indigenous Irish
companies that make a significant contribution to the Irish economy.

The PCSO members has been involved in this sector for over 15 years and its members provide
servicesto over 6,000 professional Contractors at present.

1.3 ThePCSOForum

1.4

The PCSO has created a forum to bring all the relevant stakeholders around the table with a
view to establishing best practice across the sector.

This has been a “Round Table” initiative with an independent Chairperson attended by a wide
range of stakeholders including:

e Contractors Representative Organisations

e Representatives of Large Irish and International Companies whom engage Contractors
e State and Semi-State Organisation with aninterestin the Sector

e Recruitment Companies

e PCSOMemberFirms

The objective is to recognise the importance of professional contractors to the Irish economy
and to develop common sense solution to any issues which might arise taking into
consideration the views of varied stakeholders.

Three Forums have been undertaken over the last 18 months and a survey was undertaken by
Professor Dermot Duff and we will refer to these findings in this submission.

A copy of the Special Report produced by the PCSO and endorsed as a good common sense
solution by the participants of the Forum.

Conclusion

We are focused on the area in which we have expertise namely, the one man professional
company. These professionals are quite unique and tend to be involved in the IT, Pharma,
Engineering, Bio tech, Finance sectors as well as several others. They are epitomised by the
roles they take on. These are contracts of short and unknown duration, in the project driven
sector and including many capital projects throughout Ireland. They provide their services on a
flexible basis, invariably having no notice or a one week notice period. They enable capital
projects and projects of an unknown duration to be based in Ireland by many MNC’s and make
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Ireland an attractive and competitive location to base these projects and investment. These
individuals generally command attractive rates that compensate them for their short term
nature and in many cases they are required to live away from their home.

We strongly believe that for the benefit of Ireland Inc. and our ability to compete for and win
International Investment and Projects we are heavily dependent on, we need to nurture and

support this sector and bring clarity to the whole area of allow ability of expenses.

We in the PCSO have been tackling this issue for over 2 years with a wide range of stakeholders
and we are drawing on this experience for our submission.
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2.0

Current Taxation Position and Section 114

2.1

2.2

Introduction

Section 114 of the Taxes Consolidation Act 1997 provides the legislative basis for individuals
taxable under Schedule. The Section provides that where the holder of an office or employment
is necessarily obliged to incur and defray expenses of travelling in the performance of the duties
of that office or employment, or otherwise to expend money wholly, exclusively and necessarily
in the performance of those duties, they may be deducted from the emoluments to be assessed
the expenses so necessarily incurred and defrayed. Individuals can claim a tax deduction for
expenses associated with costs such as travel and subsistence expenses incurred during the
course of undertaking the duties of their employment or office.

There has been a significant body of case law on the interpretation of incurring a travel cost in
the performance of the duties of an office or employment. Accepted practice in this area is that
traveling costs associated with travelling to an employee’s normal place of work is not tax
deductible, however, travel to a temporary work place is tax deductible.

In a straight forward situation, these rules are easy to interpret. However, as work practices
develop in the modern work environment, the line between what is a temporary work place
and what is a permanent work place or the individuals “normal place of work” has become
more blurred.

Modern Work Environment

Modern communication systems have revolutionised work patterns and the associated work
environment for a significant element of the global work force. This section of the work force,
are now working at multiple work locations, some of which will be located outside of Ireland.
These individuals also work as part of international teams, which means that they often work
outside standard Irish work hours. For both of these reasons, determining these individuals
normal place of work for travel and subsistence can be complicated.

7| Page



2.3

2.4

Normal Place of Work

Until recently, the only formal guidance on normal place of work was set out within Revenue
publication IT54. This publication of first published in the mid-nineties, and the definition of
normal place of work has remained largely unchanged since that point. IT54 provides that “The
normal place of work is the place where an employee normally performs the duties of his/her
employment”. In most cases, this should not give rise to difficulty.

IT54 provides that the employer’s business premises will be regarded as the normal place of
work for an employee where:

e travelis an integral part of the job involving daily appointments with customers; or

e the duties of the employment are performed at the various premises of the
employer’s customers but substantive duties are also performed at the employer’s
business premises.

An employee's home would not be regarded as the normal place of work unless there is an
objective requirement that the duties of the office or employment must be performed at home.
It is not sufficient for an employee merely to carry out some of the duties at home.

Usually, the employer will provide the facilities necessary for the work to be performed at the
business premises. Even where an employee has to do some work at home or to keep some
equipment at home, the place where he/she resides is a matter of personal choice and it would
not be regarded as a place of work.

With the changes in work practices the “Normal Place of Work” is becoming more difficult to
establish. Several of our major trading partners have encountered similar problems, and have
developed different types of guideline to deal with some of the specific issues. For example, in
the USA the concept of “Tax Home” is used when a person travels to undertake work to
establish when it is appropriate to allow reimbursement of related expenses to be paid without
being subject to tax. This concept is to support the USA in having a flexible, mobile workforce.

National Contractors Project

One of the main concerns identified by Revenue within their National Contractors Project
related to the incorrect payment of tax-free travel and subsistence to individuals, arising from
the inconsistent interpretation of what can be regarded as a temporary workplace.

These cases largely involved individuals who provided professional services via their one man
limited companies. These individuals deemed their home or the registered office of their
company as their normal place of work and had claimed travel and subsistence on that basis.
Revenue’s first public comment on the normal place of work for one man limited companies
was set out within Tax Briefings Number 3 of 2013, titled “Reimbursement of Travel and
Subsistence Expenses by Intermediaries”. Within that publication, Revenue state:
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2.5

“In most cases, the normal place of work of an employee/director of an intermediary will be the
premises of the intermediary’s client. In many cases, the contract may specify fixed working
hours at that premises or the nature of the work requires attendance at the premises,
regardless of whether this is specified in the contract. Revenue does not accept that the
location at which the administration of the intermediary is carried out and its books kept
(whether this is at the registered office of the intermediary or at the director’s home)
constitutes a normal place of work of the director/employee.

Travel expenses incurred by a director/employee on the journey from his/her home to his/her
normal place of work (and vice versa) do not qualify for a statutory deduction under Schedule E
and may not be reimbursed free of tax. The rationale for this is that the necessity to incur the
expense of travelling to or from home is imposed by the individual’s personal circumstances
and not by the duties of the office or employment and would not be imposed on every
individual holding that office oremployment.”

Although the PCSO welcome publication, it does appear that there have been are unforeseen
consequences for some professionals who provide their services via limited companies who
now means are in effect entitled to claim even less travel expenses than employees of larger
companies providing similar services.

Anomaly within Tax Briefing 3 of 2013

This anomaly is best explained by one of the examples set out within Tax Briefing 3 of 2013. In
example 6 within that publication, deals with a situation involving a professional providing
services to multiple clients. The example given is as follows:

“Kevin is a director of a company with a number of contracts to provide weekly health and
safety advice to A Ltd, B Ltd and C Ltd to ensure that these companies comply with the
appropriate Health and Safety legislation. Under these contracts, Kevin is required to work
Mondays and Tuesdays with A Ltd, Wednesdays and Thursdays with B Ltd and Fridays with C
Ltd.

The expenses of travel and subsistence incurred by Kevin on the return journey from his home
to A Ltd, B Ltd and C Ltd may not be reimbursed free of tax. On each day Kevin is merely
travelling from his home to his normal place of work and vice versa.”

Based on this example Kevin would have to meet the cost of travelling to the various locations
where he provides services. This is despite the fact that A Ltd could be based in Dublin, B Ltd
might be based in Kerry and C Ltd might be based in Galway.

By contrast, if Kevin was to close his one man company and was to go to work as an employee
of a larger company (who may well also takeover the contracts to provide services to A LTD, B
Ltd and C Ltd at a higher rate), he would be classed as an employee involved in travelling
appointments meaning that he would have an entitlement to Travel and Subsistence payments.
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In Example 7 of the same publication, Revenue accept that should Kevin change his work
pattern to involve travelling to more than one client on a daily basis, that he would then be
entitled to claim travel expenses between his various clients. This has led to a situation whereby
individuals are seeking to make minor changes to their working arrangement in order to
maximise their tax-free travel and subsistence, which would appear to make little commercial
sense.

2.6 Home Workers & Short Term Contracts

There are also other circumstances in which issues arise which are not covered by the examples
given. These mainly relate to individuals who undertake the majority of their services from their
home, individuals who provide services on a short term basis away from their home and
individuals who travel abroad to provide their services.

2.6.1 Home Workers

In terms of Home Workers, IT 69 provides that individuals who undertake activities from a
mixture of their home and their employers’ office are deemed to have a normal place of work
at their employers’ premises. This provision also applies to professional consultants who fall
within the Tax Briefings 3 restrictions referred to above.

Given that there is no requirement that a substantial element of the duties be carried out at the
employers premises, individuals who take a position on the basis that they will work from home
and who are required to travel to their employers premises as little as five times per year are
not entitled to claim a reimbursement for those travel expenses, despite the fact that they may
have to undertake a substantial journey to travel to their employers premises.

By contrast, if the same employer had set up a local office with a small staff, there would be no
question that the individuals would be entitled to claim tax-free expenses for travelling to the
employers head office for meetings etc.

2.6.2 Individuals who provide their Services on ashort term basis away from their home

There would appear to be a significant issue to be addressed here, as individuals who fall within
the Tax Briefing 3 restrictions are not entitled to claim expenses for travelling to the end client’s
premises.

If we were to return to the Health & Safety Consultant referred to in Example 6 of that
publication, and assuming he was based in Dublin, where his home and family are based. If that
individual was to travel to Kerry for six weeks to undertake a specific piece of work with B Ltd,
and a month later he was to travel to Galway for four weeks to undertake a project for C Ltd,
under the Tax Briefing restrictions, he would have no basis for claiming any of his travel or
accommodation costs. This is despite the fact that he continues to incur his normal living costs
in Dublin where his family is based and that any costs incurred are above and beyond his
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normal living cost which where only incurred due to the fact the he travelled to these locations
for work purposes.

Again, if the same individual worked for a large company and was asked to undertake the same
trips to provide services to a client of that company, there would be no question as to the
availability of tax-free travel and subsistence claims.

2.6.3 Individuals Travelling to Provide their Services

Again, there would also appear to be a significant issue to be addressed here, as those
professionals who provide their services via one man limited company and who fall within the
Tax Briefing 3 restrictions find themselves at a disadvantage when compared to employees of
large companies.

Again, if we go back to the Health & Safety Consultant referred to in Example 6 of Tax Briefing 3,
should that individual take on a project to D GmbH in Germany which involves him travelling to
Germany for six, two week periods, again the associated travel and accommodation costs would
not be tax deductible, whereas if he was an employee of a larger company and was asked to
undertake the exact same duties in Germany for a client of that company, there would be no
question that these expenses would be tax deductible.

2.7 Conclusion

As you can see from the above, the current travel and subsistence rules as currently interpreted
now give larger organisations a tax advantage over one man companies. The complexity as to
what is and is not a person’s normal place of work is leading to confusion and unforeseen tax
liabilities. As such, the PCSO would suggest that legislative changes are required.
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3.1 Examples of Practice at present and difficulties and consequences for Irish Economy

The present practices with regard to expenses and how they are being applied by Revenue are
creating considerable difficulties for the sector and importantly for the end clients. There is much
anecdotal evidence of professional contractors seeking positions abroad and also a considerable
number leaving the sector completely.

To name two specific instances, one in the greater Dublin area, where a well-established MNC has a
capital project at present. However it is unable to engage the professionals that would normally be
available for these roles, and in frustration has appointed four agencies in the UK to try and attract
professional contractors to these roles. They are however, we understand, having little success, as
the UK contractors are also slow to enter the market due to the lack of clarity on travel expenses at
present.

A similar situation exists in the South East where a large MINC active in Ireland for many years is
finding it extremely difficult to get professional contractors to take on roles. They have had to
increase their rates considerably and are still encountering difficulties.

All of this is coming from the unwillingness of the professional contractors to undertake roles away
from their local area, where they will have to incur living and travel expenses and they do not know
how Revenue are going to treat these expenses. This lack of clarity is having several outcomes:

1. Capital projects are becoming more expensive for MNC
Professional Contractors that undertake these projects are unwilling to travel and are
leavingthe sector

3. Ourcost base as alocation is rising and this will be reported back to HQ, hence our level
of attractiveness asalocation diminishes.

4. We are on the slippery slope of costs climbing again and suffering a reduction in our
ability to attract FDI and further capital projects from MNC already based here.

All of these capital Projects produce Full Time Roles for employees, contribute to the economy and
growth of the country and make us an attractive place to do business.

This uncertainty is effecting the sector at present and it requires immediate clarity and a more
equitable approach.
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4.0 Importance of this sector to the Irish Economy

4.1 introduction

In this section we want to demonstrate the importance of this sector to the Irish Economy. We
draw on the findings of research undertaken in the UK and presented in our Special Report on
this sector. We also add our findings and comments from an extensive survey undertaken from
industry stakeholders in Ireland.

This provides up to date, well researched data, on the importance of this sector to the Irish
Economy.

4.2 Worldwide Growth in the Sector

Alongside the traditional permanent, secure, long term jobs a new world of work has emerged
over the past 20 years. These are jobs that are part-time, temporary, freelance or self-employed
and vary from minimum wage contracts at one end to highly skilled professional consultancy
projects. For people that are highly skilled there are great opportunities for variety of work and
rewards. This new world of work is growing in the developed economies and is forecast to
become a larger proportion of the US and European workforces. While we may not welcome
some of the effects of this changing world of work on society, we do need to accept that there
is a changing workforce and it is growing worldwide. At the PCSO, we focus on the professional
contractor who provides his services largely to MNCs in Ireland and abroad.

In our recent Special Report we highlighted the changes in work practices taking place
worldwide and specifically in the UK, mainland Europe and Ireland. There is a growth trend
worldwide in professionals providing their services independently to industry. In each country
they have tended to have different labels, Freelancers or Professional Contractors. iPros is the
term used throughout Europe

4.3 Terminology used iPros

For convenience we use the term iPros (Independent Professionals) iPro numbers have been
growing throughout Ireland, UK, Europe, (Europe 8.9 Million, and Ireland 60,000 are the
estimated numbers of iPros (based on Eurostat information )and the USA as well as many other
countries over the last 20 years. More and more people chose to provide their services to
industry in this manner as Independent Professionals.
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4.4 How iPros Work

4.5

How they provide their services varies, but one factor is common, they personally control how
they provide their professional services.

They may:

a. Work for one week, one month or a year, or for one client or for many.

b. They may charge an hourly or daily rate, and these rates reflect the expertise they
make available to their clients.

c. They may organise themselves to provide their services through a Limited
Company, a Managed Company, or they may operate as Sole Traders.

d. People with permanent positions may also provide professional services in their
own time to supplement theirincomes.

They engage clients by word of mouth, networking, becoming known as subject matter experts,
by advertising, and/or through recruitment agencies that specialise in matching required skills
with industry on a contract basis.

Why Their Numbers Are Growing

This way of providing services suits many people, from those who want to specialise in a given
area, those who want to avoid “company politics”, those who want to work when they choose
to those who want to experience a sector without committing to it long term, to part time
working for professionals raising a family, to those easing themselves into retirement. These are
the factors attributed to the great growth in working as an iPro.

The numbers of iPros are growing year on year and it suits both parties. The iPro’s for the
reasons above, are given greater freedom and the Industries that they support have the
opportunity to get the expertise and assistance as and when they require it. This flexible
resource, available on a “pay as you need” basis allows SME’s expertise to grow and develop
that they could not otherwise afford.
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4.6 The Definition of iPros

In this report by the European Forum of Independent Professionals (EFIP) from which the above
figures are taken spells out “Who are the iPros?” They are:

iPros are skilled Knowledge Workers

They supply services to a range or succession of clients

iPros are neither employers noremployees

They have commercial (self-employed) relationships with their clients
iPros work for a fee, not a salary

O O O O O

European wide and especially in the UK huge efforts are being made to get a clear, efficient and
complaint framework to facilitate the growth of iPros. They have been the subject of several
reports that are listed in the appendices of our Special Report for reference and several of these
have been used in presenting thisreport.

4.7 The Economic Benefit of iPros

Looking at the UK, our closest neighbour, and probably the economy that most closely reflects
that of Ireland, and also a great competitor of ours for Foreign Direct Investment, the most
recent report is:

“The Role of Freelancers in the 21* Century British Economy”. This report is authored by
Professor Andrew Burke, previously Director of the Bettany Centre for Entrepreneurship at
Cranfield School of Management and now of Trinity College, Dublin. Prof Burke has undertaken
considerable research in this area in the UK and we are very lucky to have his assistance and
participation with the PCSO Forum in Ireland.

The report outlines the “pivotal role that Freelancers play in Britain’s 21 century innovation-
driven economy, including:

o They are sources of and conduits for innovation in both corporations and SMEs

o They enable businesses to manage, in fact reduce, entrepreneurial risk and so
promote innovation and enterprise

o They liberate businesses from limits of their internal resources and enable the use
of exceptional talent that would otherwise not be economically feasible to hire on
employee contracts

o They enable de-risking of some of the uncertainties of the market so that firms can
reduce the risk of growing
They reduce the amount of finance required for innovation and business start ups

o They reduce barriers to market entry and reduce minimum efficient scale
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o They promote efficiency-driven economic performance

o They enable businesses to maximise performance across peaks and troughs in
demand

o They create jobs by increasing the level of innovation and efficiency in the
economy and helping projects succeed

(The full report and the background to it can be made available if required)

The contribution in the UK of the iPros is very similar to contribution of iPros here in Ireland,
and this is borne out by comments from the recent PCSO survey in which we received huge
support for bringing a more compliant, transparent and equitable framework for dealing with
iPros in Ireland.

4.8 Further Impact of iPros on the Irish Economy

iPros plays a pivotal - yet largely unheralded - role in the Irish economy, generating
disproportionate economic and social value by bringing their expertise to bear on substantial
capital projects, new product developments and other downstream job-creating initiatives.
These independent professional knowledge workers provide unique cross-industry experience,
entrepreneurialism and innovation that combine to make the vital difference in today’s
internationally competitive marketplace.

iPros are a key driver in the Irish Economy in the areas of IT, Engineering, Pharma, Bio Pharma,
Medical sectors, that require to engage professional services on a project by project basis or for
a set period of time as a requirement arises. These professionals will normally be engaged
under a contract for services to be provided for the duration of the project or for a given time
period. This may be 3 weeks. 6 weeks, 3 months, or 12 months or for an unknown time frame
as the project progresses. All or most of these projects are for a short or unknown duration.
These are the professionals that:

1. Embody our “Flexible Workforce” in making themselves available to undertake projects
throughout Ireland for a short term or an unknown duration.

2. Given their track record, over the last 20+ years of FDI, provide assurances to
international investors, that the expertise is available to deliver the projects on time and
within budget.

3. With their considerable “Residual Expertise” of having completed projects for some of
the largest MNC worldwide, make Ireland a number one location for FDI and the
reputation of having the ability to complete projects on time and within budget. They
give us the “Track Record” and ensure we maintain this.

A key part of the requirements (as outlined in the request for consultation) of any submissions
is that it take into consideration Exchequer implications. These professionals give Ireland a
major advantage in attracting FDI, creating downstream jobs and keeping Ireland as an
attractive location to do business. This sector needs to be recognised for what it provides to
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Ireland Inc and nurtured in a way that enhances rather than diminish this asset we have at
present.

4.9 conclusion

The growth of iPros and the work they perform is recognised in the UK, Mainland Europe and
USA. iPros are a growing and very important sector in the Irish economy. Their role needs to be
recognised and as part of this Consultation process we will put forward proposals as to how
they need to be treated with regard to travel and subsistence expenses incurred in the course
of carrying out their business.
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5.0 Recent Survey Finds & Quotes from Industry Leaders

5.1 introduction

Some extracts from the Recent Survey and some comments from industry leaders gathered
during that survey. This is presented to support the important role played by iPros (professional
contractors) in the Irish economy.

5.2 Quotes from Industry Leaders

5.2.1

5.2.2

5.2.3

5.2.4

5.2.5

5.2.6

Large Irish Construction Consultancy Company - “our ISP, Independent Service Providers are
an essential part of our business, as we operate on a project by project basis, and we need
their expertise for the duration of the projects as they are the drivers in successfully and
efficiently completing these projects. “

Large IT Multinational - “Contracting as a method of working/engaging is
established, recognised and embraced in most developed economies. In Ireland it
seems like an inconvenience to some authorities!!!”

Second Large Irish Construction Consultancy Company - “we operate in a very specialist
area and the expertise we require needs to be available as and when we need it for a
project, that is what we provide to our clients and it is a major part of our success.

IT Multinational — “Contracting State and State-related parties need to truly value
the expertise that exists within the consulting diaspora and accept that they need
to engage using day rates which facilitate the continual upping of this expertise.
Currently it can be argued that they want the value of the expertise but not to pay
appropriately forit.”

International Construction Consultancy Company — “the availability of expertise as and
when we need it is now a worldwide phenomenon and this is the way it is operating, it
allows us to be efficient and fulfil our customers’ demands.”

In our drive to become the “Knowledge Based Economy” with our stated policy in this area
and also our current taxations initiatives to establish the” Knowledge Box”, it is even more
essential for us in Ireland to have an effective efficient employment law and taxation
framework in which our iPros can operate and support the Innovative Industries we are
endeavouring to attract to Ireland.
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5.3 innovation and Development of Professional Contractors
Throughout all stages of Innovation Development, Professional Contractors add value by;

e lowering the cost and risk ofinnovation;

e providing entrepreneurial management expertise not available in-house and without
distracting executives from corebusiness;

e enabling the use of specialised human capital not available in-house and without
distracting employees from core business;

e enhancing the flexibility and agility of businesses and;

e making large organisations more capable of transformation.

5.4 Overview/Findings in the UK

e A new way of working

e Growth of the professional contractor sector

e Roleinthe innovation driven economy and efficiency in economic performance
e (Creating employment through innovation andcreativity

e The need to recognise, nurture and protect this sector

5.5 conclusion

The iPros are a growth area in Ireland. They are recognised in both Ireland, UK and further
afield to be major contributors to a vibrant economy. We have set out in our proposal how this
sector should be taxed and also recommend that their status be recognised and appreciated for
the contribution they make to the Irisheconomy.
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6.2

6.3

6.4

6.1  Whatthey do in other Countries

Introduction

Ireland is not the first country to consider these types of issues. A large number of countries
have developed detailed tax provisions which aim to address some of the issues which arise for
changing work practices. In all cases, these provisions allow for tax deductions associated with
time spent away from an employee’s home for work purposes. We have set out below a brief
summary of these provisions. Further detail on these provisions is set out in the Appendices to
this submission.

USA

In the USA the concept of Temporary Workplace is well understood for some time and when an
individual is required for work purposes to leave their “Tax Home” a tax deduction is available
for accommodation and meals costs. We have set out further detail on these provisions in
Appendix I. If is however worth noting that these provisions only apply when the individual has
a temporary workplace for a period of up to 12 months, however, there are a number of
specific exceptions to the 12 monthlimitation.

There are also a number of restrictions placed on these provisions in order to ensure that the
temporary workplace is genuine and that the individual is incurring additional costs over and
above his normal housing costs which arise solely due to the fact that he/she is working away
from their home.

We have reviewed the US provisions and their successful application within the US. Our
conclusion is that these provisions have been very successful in supporting a flexible/mobile
professional workforce within the US. We believe that the introduction of a similar provision in
Ireland would support flexibility for the professional workforce which is fundamental to the
development of the Irish economy.

Germany

Germany have developed the concept of a Second Home Tax Deduction, which is similar, but
more generous, to the US Temporary Workplace/Tax Home concept. It allows individuals to
claim a tax deduction for the extra costs associated with living away from their normal home for
work purposes, together with limited travel costs for travelling between their home and work
location. Further details of these provisions are set out in Appendix Il.

Again, these provisions have been successful in promoting a flexible workforce within the
German economy.
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6.5 Australia

Similar to the US and Germany, Australia have specific tax exemptions for employer provided
accommodation, provided to employees while they are working away from home. Further
details of these provisions are set out in Appendix lll, these provisions are referred to as LAFHA
(Living Away From Home Allowance), which again recognises the need to provide for flexibility
and mobility within the workforce.

6.6 uk

Finally, the UK have specific temporary workplace provisions which provide for a tax exemption
for accommodation together with associated travel costs for individuals whom work at a
temporary work place for a period of up to 2 years.

The UK also allow employers to reimburse an unlimited amount of home travel costs for
individuals who move to the UK from abroad and whom are classed as non UK domiciled, for a
period of up to 5 years.

Finally, the UK have specific rules for individuals involved in travelling appointments which
allows them to claim tax-free reimbursement of travel costs irrespective of that the journey
may have started from the individuals home. Further details of these provisions are set out in
Appendix IV.

6.7 Conclusion

As you can see, each of the above countries have developed detailed provisions which clarify
the tax treatment of expenses which will arise from working away from the individual’s home.
These provisions support the flexibility which professionals need in the modern workplace.
Given the changes in modern work practices, the PCSO believe that adopting similar provisions
is fundamental in attracting major capital FDI projects to Ireland, in an increasingly competitive
environment.
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7.0 What We Propose

7.1 introduction

We wish to put forward proposals specifically aimed at Professional contractors who provide their
services via their own limited companies. The areas which we would like to put forward proposals on
are as follows:

e Temporary Workplace
e Home Workers
e Requirement to claim receipted travel and subsistence costs

Details of our proposals are set out below.

7.2 Temporary Workplace

In line with the position set out in Section 6 of this submission, we propose that a temporary
workplace provision would be introduced as a matter of urgency. These provisions would be aimed
specifically at allowing a tax deduction (on a receipted basis), to individuals for the additional out of
pocket housing and living expenses associated with living away for normal home for work purposes.

We would accept that safeguards are required in order to ensure that individuals did not secure a
tax deduction for their normal living costs. This may involve a process which would require the
individual to continue to maintain a home away from their temporary workplace, which is available
for their personal/family use. It may also involve restrictions of the type of accommodation provided
at the temporary workplace in order to ensure that the costs of such accommodation are minimised
as is the case with similar provisions in Germany which we have highlighted in Section 6 and
Appendix II.

The PCSO propose the adoption of a mixture of the US principle of a “Tax Home” and the German
Second Home Tax Deduction principle, which will allow a tax deduction for additional out of pocket
expenses, arising from professional contractors working away from home. This would be an ideal
way to support a flexible and mobile workforce in the Irish economy. The PCSO also propose, that
similar to the US, rather than a blanket time limit on this relief, that provisions be made for
exceptions for longer term projects which are deemed to have strategic value to the Irish economy.

7.3 Home Workers

We propose that home workers who undertake the majority of their work from home, should be
entitled to claim travel and subsistence from their home, including any travel to the main client’s
premises, subject to a reasonable cap (perhaps the same 60 cap which Revenue apply to employees
returning to their normal place of work outside working hours for emergencies).
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7.4 Requirement to claim receipted Travel and Subsistence Expenses

With regard to the requirement to claim travel and subsistence expenses on a receipted basis, our
proposal is that once a professional contractor operating via their own limited company incurs (or
would reasonably expect to incur) more than €10,000 per annum of travel and subsistence
expenses, they should only be allowed claim receipted expenses. This would cover all expenses,
including capital allowances on their car, incurred wholly and exclusively for the purposes of
operating their business.

Where travel and subsistence is not claimed on a receipted basis, we propose that a requirement be
introduced for supporting documentation (i.e. receipts) to be kept, to substantiate all claims
associated with travel and subsistence.

23| Page



7.5 conclusion

Conclusion

Benefits

We see the benefit of this in providing clarity to the sector and allowing the Professional
Contractors to be reimbursed for actual “out of pocket” expenses incurred wholly and exclusively to
enable them to provide their Professional Services effectively throughout Ireland .

Knowledge Based Economy
In support of the “Flexible Workforce” we propose that this be introduced in the forthcoming budget

as a positive pro-business initiative, and as a step toward the Knowledge Based Economy where
specialist skills are available.

Exchequer

The consequences of this to the Exchequer should be minimal as the expenses claimed are to be
actual “out of pocket” expenses claimed on an actual cost basis.

PCSO Special Report

We have attached to this Submission the Special Report prepared by the PCSO for the recent Forum
where it was concluded by the Stakeholders that this provided an effective “Common Sense”

solution to the existing difficulties. This provided further detail as to the day to day operations as to
what we are proposing.

Further Consultation or Clarification

The PCSO remain ready to assist in any way possible with regard to solving this issue.

24 | Page



25| Page



Appendix I - USA
Traveling away from Home (USA)

You are traveling away from home if:

e Your duties require you to be away from the general area of your tax home (defined later)
substantially longer than an ordinary day's work, and
e You need to sleep or rest to meet the demands of your work while away from home.

This rest requirement is not satisfied by merely napping in your car. You do not have to be away
from your tax home for a whole day or from dusk to dawn as long as your relief from duty is long
enough to get necessary sleep or rest.

Example 1.

You are a railroad conductor. You leave your home terminal on a regularly scheduled round-trip run
between two cities and return home 16 hours later. During the run, you have 6 hours off at your
turnaround point where you eat two meals and rent a hotel room to get necessary sleep before
starting the return trip. You are considered to be away from home.

Example 2.

You are a truck driver. You leave your terminal and return to it later the same day. You get an hour
off at your turnaround point to eat. Because you are not off to get necessary sleep and the brief time
off is not an adequate rest period, you are not traveling away from home.

Members of the Armed Forces. If you are a member of the U.S. Armed Forces on a permanent duty
assignment overseas, you are not traveling away from home. You cannot deduct your expenses for
meals and lodging. You cannot deduct these expenses even if you have to maintain a home in the
United States for your family members who are not allowed to accompany you overseas. If you are
transferred from one permanent duty station to another, you may have deductible moving
expenses, which are explainedin Publication 521, Moving Expenses.

A naval officer assigned to permanent duty aboard a ship that has regular eating and living facilities
has a tax home aboard ship for travel expense purposes.

Tax Home

To determine whether you are traveling away from home, you must first determine the location of
your taxhome.

Generally, your tax home is your regular place of business or post of duty, regardless of where you

maintain your family home. It includes the entire city or general area in which your business or work
islocated.
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If you have more than one regular place of business, your tax home is your main place of business.
See Main place of business or work, later.
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If you do not have a regular or a main place of business because of the nature of your work, then
your tax home may be the place where you regularly live. See No main place of business or work,

later.

If you do not have a regular or a main place of business or post of duty and there is no place where
you regularly live, you are considered an itinerant (a transient) and your tax home is wherever you
work. As an itinerant, you cannot claim a travel expense deduction because you are never
considered to be traveling away from home.

Main place of business or work.

If you have more than one place of business or work, consider the following when determining
which one is your main place of business or work.

e The total time you ordinarily spend in eachplace.
e The level of your business activity in each place.
e  Whether your income from each place is significant or insignificant.

Example.

You live in Cincinnati where you have a seasonal job for 8 months each year and earn $40,000. You
work the other 4 months in Miami, also at a seasonal job, and earn $15,000. Cincinnati is your main
place of work because you spend most of your time there and earn most of your income there.

No main place of business or work. You may have a tax home even if you do not have a regular or
main place of business or work. Your tax home may be the home where you regularly live.

Factors used to determine tax home. If you do not have a regular or main place of business or
work, use the following three factors to determine where your tax home is.

1. You perform part of your business in the area of your main home and use that home
for lodging while doing business in the area.

2. You have living expenses at your main home that you duplicate because your business
requires you to be away from that home.

3. You have not abandoned the area in which both your historical place of lodging and
your claimed main home are located; you have a member or members of your family
living at your main home; or you often use that home for lodging.

If you satisfy all three factors, your tax home is the home where you regularly live. If you satisfy only
two factors, you may have a tax home depending on all the facts and circumstances. If you satisfy
only one factor, you are an itinerant; your tax home is wherever you work and you cannot deduct
travel expenses.
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Example.

You are single and live in Boston in an apartment you rent. You have worked for your employer in
Boston for a number of years. Your employer enrolls you in a 12-month executive training program.
You do not expect to return to work in Boston after you complete your training.

During your training, you do not do any work in Boston. Instead, you receive classroom and on-the-
job training throughout the United States. You keep your apartment in Boston and return to it
frequently. You use your apartment to conduct your personal business. You also keep up your
community contacts in Boston. When you complete your training, you are transferred to Los
Angeles.

You do not satisfy factor (1) because you did not work in Boston. You satisfy factor (2) because you
had duplicate living expenses. You also satisfy factor (3) because you did not abandon your
apartment in Boston as your main home, you kept your community contacts, and you frequently
returned to live in your apartment. Therefore, you have a tax home in Boston.

Tax home different from family home. If you (and your family) do not live at your tax home
(defined earlier), you cannot deduct the cost of traveling between your tax home and your family
home. You also cannot deduct the cost of meals and lodging while at your tax home. See Example 1 .

If you are working temporarily in the same city where you and your family live, you may be
considered as traveling away from home. See Example 2 .

Example 1.

You are a truck driver and you and your family live in Tucson. You are employed by a trucking firm
that has its terminal in Phoenix. At the end of your long runs, you return to your home terminal in
Phoenix and spend one night there before returning home. You cannot deduct any expenses you
have for meals and lodging in Phoenix or the cost of traveling from Phoenix to Tucson. This is
because Phoenix is your tax home.

Example 2.

Your family home is in Pittsburgh, where you work 12 weeks a year. The rest of the year you work
for the same employer in Baltimore. In Baltimore, you eat in restaurants and sleep in a rooming
house. Your salary is the same whether you are in Pittsburgh or Baltimore.

Because you spend most of your working time and earn most of your salary in Baltimore, that city is
your tax home. You cannot deduct any expenses you have for meals and lodging there. However,
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when you return to work in Pittsburgh, you are away from your tax home even though you stay at
your family home. You can deduct the cost of your round trip between Baltimore and Pittsburgh.
You can also deduct your part of your family's living expenses for meals and lodging while you are
living and working in Pittsburgh.
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Temporary Assignment or Job

You may regularly work at your tax home and also work at another location. It may not be practical
to return to your tax home from this other location at the end of each work day.

Temporary assignment vs. indefinite assighment.

If your assighment or job away from your main place of work is temporary, your tax home does not
change. You are considered to be away from home for the whole period you are away from your
main place of work. You can deduct your travel expenses if they otherwise qualify for deduction.
Generally, a temporary assignment in a single location is one that is realistically expected to last (and
does in fact last) for 1 year or less.

However, if your assignment or job is indefinite, the location of the assignment or job becomes your
new tax home and you cannot deduct your travel expenses while there. An assignment or job in a
single location is considered indefinite if it is realistically expected to last for more than 1 year,
whether or not it actually lasts for more than 1 year.

If your assignment is indefinite, you must include in your income any amounts you receive from your
employer for living expenses, even if they are called travel allowances and you account to your
employer for them. You may be able to deduct the cost of relocating to your new tax home as a
moving expense. See Publication 521 for more information.

Exception for federal crime investigations or prosecutions.

If you are a federal employee participating in a federal crime investigation or prosecution, you are
not subject to the 1-year rule. This means you may be able to deduct travel expenses even if you are
away from your tax home for more than 1 year, provided you meet the other requirements for
deductibility.

For you to qualify, the Attorney General (or his or her designee) must certify that you are traveling:

e For the federal government,

e Inatemporary duty status, and

e To investigate or prosecute, or provide support services for the investigation or prosecution of a
federal crime.

Determining temporary or indefinite.

You must determine whether your assignment is temporary or indefinite when you start work. If you
expect an assignment or job to last for 1 year or less, it is temporary unless there are facts and
circumstances that indicate otherwise. An assignment or job that is initially temporary may become
indefinite due to changed circumstances. A series of assignments to the same location, all for short
periods but that together cover a long period, may be considered an indefinite assignment.

Going home on days off.

If you go back to your tax home from a temporary assignment on your days off, you are not
considered away from home while you are in your hometown. You cannot deduct the cost of your
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meals and lodging there. However, you can deduct your travel expenses, including meals and
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lodging, while traveling between your temporary place of work and your tax home. You can claim
these expenses up to the amount it would have cost you to stay at your temporary place of work.

If you keep your hotel room during your visit home, you can deduct the cost of your hotel room. In
addition, you can deduct your expenses of returning home up to the amount you would have spent
for meals had you stayed at your temporary place of work.

Probationary work period.

If you take a job that requires you to move, with the understanding that you will keep the job if your
work is satisfactory during a probationary period, the job is indefinite. You cannot deduct any of
your expenses for meals and lodging during the probationary period.

What Travel Expenses Are Deductible
Once you have determined that you are traveling away from your tax home, you can determine
what travel expenses are deductible.

You can deduct ordinary and necessary expenses you have when you travel away from home on
business. The type of expense you can deduct depends on the facts and your circumstances.

Table 26-1 summarizes travel expenses you may be able to deduct. You may have other deductible
travel expenses that are not covered there, depending on the facts and your circumstances.

When you travel away from home on business, you should keep records of all the expenses you have
and any advances you receive from your employer. You can use a log, diary, notebook, or any other
written record to keep track of your expenses. The types of expenses you need to record, along with
supporting documentation, are described in Table 26-2 , later.

Separating costs. If you have one expense that includes the costs of meals, entertainment, and
other services (such as lodging or transportation), you must allocate that expense between the cost
of meals and entertainment and the cost of other services. You must have a reasonable basis for
making this allocation. For example, you must allocate your expenses if a hotel includes one or more
meals in its room charge.

Travel expenses for another individual. If a spouse, dependent, or other individual goes with you
(or your employee) on a business trip or to a business convention, you generally cannot deduct his
or her travel expenses.

Employee. You can deduct the travel expenses of someone who goes with you if that person:

1. Isyouremployee,
2. Has a bona fide business purpose for the travel,and
3. Would otherwise be allowed to deduct the travel expenses.

Business associate. If a business associate travels with you and meets the conditions in (2) and (3)
above, you can deduct the travel expenses you have for that person. A business associate is
someone with whom you could reasonably expect to engage or deal in the active conduct of your
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business. A business associate can be a current or prospective (likely to become) customer, client,

supplier, employee, agent, partner, or professional advisor.

Bona fide business purpose. A bona fide business purpose exists if you can prove a real business

purpose for the

individual's presence. Incidental services, such as typing notes or assisting in

entertaining customers, are not enough to make the expenses deductible.

Example.

Jerry drives to Chicago on business and takes his wife, Linda, with him. Linda is not Jerry's employee.

Linda occasionally types notes, performs similar services, and accompanies Jerry to luncheons and
dinners. The performance of these services does not establish that her presence on the trip is
necessary to the conduct of Jerry's business. Her expenses are not deductible.

Jerry pays $199 a

day for a double room. A single room costs $149 a day. He can deduct the total

cost of driving his car to and from Chicago, but only $149 a day for his hotel room. If he uses public
transportation, he can deduct only his fare.

Table 26-1. Travel Expenses You Can Deduct This chart summarizes expenses you can deduct when you travel

away from home forbusiness purposes.

IF you have expenses
for...

THEN you can deduct the cost of...

transportation

travel by airplane, train, bus, or car between your home and your business destination. If you were
provided with a ticket or you are riding free as a result of a frequent traveler or similar program, your
cost is zero. If you travel by ship, see Luxury Water Travel and Cruise Ships (under Conventions) in
Publication 463 for additional rules and limits.

taxi, commuter bus,
and airport limousine

fares for these and other types of transportation that take you between:

The airport or station and your hotel, and

The hotel and the work location of your customers or clients, your business meeting place, or your
temporary work location.

baggage and shipping

sending baggage and sample or display material between your regular and temporary work
locations.

car

operating and maintaining your car when traveling away from home on business. You can deduct
actual expenses or the standard mileage rate as well as business-related tolls and parking. If you rent
a car while away from home on business, you can deduct only the business-use portion of the
expenses.

lodging and meals

your lodging and meals if your business trip is overnight or long enough that you need to stop for
sleep or rest to properly perform your duties. Meals include amounts spent for food, beverages,
taxes, and related tips. See Meals and Incidental Expenses for additional rules and limits.

cleaning dry cleaning and laundry.

telephone business calls while on your business trip. This includes business communication by fax machine or
other communication devices.

tips tips you pay for any expenses in this chart.

other other similar ordinary and necessary expenses related to your business travel. These expenses might
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include transportation to or from a business meal, public stenographer's fees, computer rental fees,
and operating and maintaining a house trailer.

Meals and Incidental Expenses

You can deduct the cost of meals in either of the following situations.

e |tis necessary for you to stop for substantial sleep or rest to properly perform your duties
while traveling away from home onbusiness.
e The meal is business-relatedentertainment.

Business-related entertainment is discussed under Entertainment Expenses , later. The following

discussion deals only with meals (and incidental expenses) that are not business-related
entertainment.

Lavish or extravagant. You cannot deduct expenses for meals that are lavish or extravagant. An
expense is not considered lavish or extravagant if it is reasonable based on the facts and
circumstances. Expenses will not be disallowed merely because they are more than a fixed dollar
amount or take place at deluxe restaurants, hotels, nightclubs, or resorts.

50% limit on meals. You can figure your meal expenses using either of the following methods.

e Actual cost.
e The standard meal allowance.

Both of these methods are explained below. But, regardless of the method you use, you generally
can deduct only 50% of the unreimbursed cost of your meals.

If you are reimbursed for the cost of your meals, how you apply the 50% limit depends on whether
your employer's reimbursement plan was accountable or nonaccountable. If you are not
reimbursed, the 50% limit applies whether the unreimbursed meal expense is for business travel or
business entertainment. The 50% limit is explained later under Entertainment Expenses

Accountable and nonaccountable plans are discussed later under Reimbursements .

Actual cost. You can use the actual cost of your meals to figure the amount of your expense before
reimbursement and application of the 50% deduction limit. If you use this method, you must keep
records of your actual cost.

Standard meal allowance. Generally, you can use the “standard meal allowance” method as an
alternative to the actual cost method. It allows you to use a set amount for your daily meals and
incidental expenses (M&IE), instead of keeping records of your actual costs. The set amount varies
depending on where and when you travel. In this chapter, “standard meal allowance” refers to the
federal rate for M&IE, discussed later under Amount of standard meal allowance . If you use the

standard meal allowance, you still must keep records to prove the time, place, and business purpose
of your travel. See Recordkeeping , later.
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Incidental expenses. The term “incidental expenses” means fees and tips given to porters, baggage
carriers, hotel staff, and staff on ships. Incidental expenses do not include expenses for laundry,
cleaning and pressing of clothing, lodging taxes, costs of telegrams or telephone calls, transportation
between places of lodging or business and places where meals are taken, or the mailing cost of filing
travel vouchers and paying employer-sponsored charge card billings.

Incidental expenses only method. You can use an optional method (instead of actual cost) for
deducting incidental expenses only. The amount of the deduction is S5 a day. You can use this
method only if you did not pay or incur any meal expenses. You cannot use this method on any day
that you use the standard meal allowance.
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Appendix Il - Germany

Second Household Provisions (Germany)

Employees can deduct costs connected to having two households from their taxable income if these
costs are work-related. Alternatively, the employer may reimburse those expenses free of tax.

A double household is work-related if an employee, if the following conditions are met:

¢ has his(main) household at one place,
e isworkingatanother place and
e lives atthe place of occupation.

An employee has the main household where his centre of life is. Normally, a married person has his
centre of life where the spouse and the family stay. However, a single person can also have a double
household if he keeps his centre of life at a location which pre-existed his employment, i.e. his home
town. An employee keeps a centre of life in his home town if he stays there on a regular basis, if not
working away or being on holidays.

Expenses for privately motivated double households are not tax-deductible. If an employer
reimburses such expenses, the remunerations are subject to wage tax and social security
contributions.

The following expenses are deductible or can be reimbursed by the employer:

Housing costs at place of occupation

The costs for a house or flat at the place of occupation or work are deductible. These are rents,
associated costs, utility costs etc.

Costs can be deducted at full scale if the flat comprises of no more than 60 square meters. If the
house or flat at the place of occupation/work measures more than 60 square meters, costs can only
be deducted on a proportionate basis.

Travelling expenses for going home

Travelling costs for one trip home per week are deductible with € 0.30 per kilometre for the distance
between household and place of occupation. This means that in reality only € 0.15 for traveling
there and back can be deducted. Alternatively, real costs for flights or trains can be deducted or
reimbursed.
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Daily allowance for costs of meals

In the first three months of being absent from his own household, the employee can deduct the
following amounts:

e absence of at least 24 hours: € 24
e absence of at least 14 hours: € 12
e absence of at least 8 hours: €8

Relocation expenses

Relocation expenses can be deductible if certain criteria are met.

Work-related trips

If there is a work-related temporary absence from home (business trip), the following expenses are
deductible or reimbursable:

e accommodation (for example hotel)
e travelling costs with € 0.30 per travelled kilometre (for both going and returning)
e daily allowance for costs of meals

Foreign Employees

Foreign employees can deduct costs for double household for tax purposes. However, there are

certain restrictions.

e |f the home abroad is kept and the family remains abroad, the employee has to travel home
on a regular basis. How often he travels home depends on how distant the home country is.
In Europe there should be at least six trips home per year. To further destinations such as
Australia, India or other long distance destinations, one trip home per year might be
sufficient.

e Singles or employees bringing their families to Germany might have much bigger problems
to prove that their centre of life remains abroad. However, these employees might be able
to deduct the above mentioned travelling expenses for the first months of their stay in
Germany.

Taxation of employer
Reimbursed expenses for double households are deductible as business expenses, regardless of the

fact whether reimbursements have been tax exempt or not.

The employer has to prove that the legal requirements of a double household are met. He has to
document this. Singles or married employees bringing their families to Germany should at least give
written confirmation that they keep up a household in their home town or home country which is
the centre of life.
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Appendix Il - Australia

Living-Away-From-Home Allowance (Australia)

A living-away-from-home allowance is an allowance you (the employer) pay to your employee to
cover additional expenses incurred and any disadvantages suffered because their duties of
employment require them to live away from their normal residence. The term 'additional expenses'
does notinclude expenses the employee would be entitled to claim as an income tax deduction.

Living-away-from-home benefit

You are providing a living-away-from-home benefit when you directly provide accommodation or
food or drink to your employee, or you reimburse your employee for these expenses, instead of
providing them with a cash allowance.

Normal residence

Table 1: Meaning of normal residence

If your employee's usual place of residence...[Then your employee's normal residence is...

is in Australia their usual place of residence.
either:
is not in Australia o the place in Australia where they

usually reside while in Australia
o theirusual place of residence.

Living-away-from-home allowances

Access to the tax concessions for living-away-from-home allowances will generally be limited
to a period of 12 months for an employee at a particular work location, and to cases where
your employee does all of the following:

e maintains a home in Australia at which they usually reside that is available fortheir
immediate use and enjoyment during that period

e can substantiate all expenses incurred on accommodation and food or drink (if the
food or drink expenses are more than the Commissioner's reasonable amounts)

e providesyou with a declaration relating to living away from home.

Living-away-from-home benefits

Access to the tax concessions for living-away-from-home benefits will generally be limited to a

period of 12 months for an employee at a particular work location, and to cases where your
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employee meets both the following conditions:
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e maintains a home in Australia at which they usually reside that is available for their
immediate use and enjoyment during that period
e provides you with a declaration relating to living away from home.

Maintaining a home

Access to the tax concessions for living-away-from-home allowances and benefits will generally be
limited to employees who maintain a home in Australia for their immediate use and enjoyment at all
times.

To maintain a home in Australia, all of the following must apply:

e your employee or their spouse must have an ownership interest in a home

e that home must be available for their immediate use and enjoyment at all times
while they are living away from it

e itisreasonable to expect that the employee will resume living at that home when
they are no longer living away from home for the purposes of their employment.

Ownership interest

Ownership interest includes a home an employee owns or rents. An adult child living with their
parents generally does not have an ownership interest in the home. If this is the case, the
concessions would not apply if the adult child is required to live away from home for work.

Available for immediate use and enjoyment at all times

For the home to be available for immediate use and enjoyment at all times, your employee:

e cannot rent out or sub-let the home while they are living away from it

e mustincur the ongoing costs of maintaining the home, such as mortgage or rental
payments

e must be able to return to the home at any time and live there immediately.

Taxable value of the living-away-from-home allowance

The taxable value of the living-away-from-home allowance fringe benefit depends on the
circumstances of your employee.

Table 3: How to work out the taxable value based on your employee's circumstances

If your employee... Then the taxable value...
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maintains a home in Australia at which they | o
) is the amount of the living-away-from-home
usually reside and .
allowance paid, less any:

o the fringe benefits relates to the first .
. . o exempt accommodation component
12 month period at a particular work
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location o exempt food component.
o they give you a declaration about
living away from home

works on a fly-in fly-out or drive-in drive-out
basis and: is the amount of the living-away-from-home

allowance paid, less any:
o hasresidential accommodation at or
near the usual place of employment o exempt accommodation component
o gives you a declaration about living o exempt food component.
away from home

does not fall into either of the abovelisthe amount of the living-away-from-home
situations allowance paid.

Exempt accommodation and food components
Exempt accommodation component

The accommodation component is the amount of the living-away-from-home allowance fringe
benefit that is paid to compensate your employee for accommodation expenses for themselves and
any of their eligible family members (such as a spouse or children) while they are living away from
home.

The exempt accommodation component is the amount of the accommodation component that
equals the accommodation expenses actually incurred by your employee during the period. If their
family member incurs these expenses on behalf of the employee, your employee is still incurring the
expenses as their family member is considered to be acting as an agent for the employee.

Your employee must be able to substantiate the full amount of the expenses for accommodation.

Example

Louise receives a living-away-from-home allowance from her employer, which includes an
accommodation component of $300 per week while she is seconded to Canberra for 12 months. Her
usual place of residence is in Brisbane. Louise resides with her husband, Matt, and they rent a house
in Canberra for 12 months at a cost of $300 per week. The exempt accommodation component in
this case is $300, if Louise is able to prove the expense in accordance with the substantiation
requirements.
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Substantiation requirements

Access to the tax concessions for living-away-from-home allowances depends on your employee
meeting substantiation requirements for their expenses.

Accommodation component

Your employee's accommodation expenses incurred must be substantiated in full, regardless of the
amount.

To substantiate their accommodation expenses your employee must give you either:

e documentary evidence of the expense (lease agreements, credit card statements,
bank statements, mortgage documents, receipts)
e adeclaration about the expense in the approved form.

Food component

If your employee's food or drink expenses are more than the Commissioner's reasonable amount,
then all of their food or drink expenses incurred must be substantiated in full.

To substantiate their food or drink expenses your employee must give you either:

e documentary evidence of the expense (receipts, tax invoices, credit card statements,
bank statements)
e adeclaration about the expense in the approved form.

If the food or drink expenses are less than the Commissioner's reasonable amount, your employee
does not have to substantiate any of the expenses.

Example

Fred's employer pays him more than the Commissioner's reasonable amount for food or drink
expenses as part of his living-away-from-home allowance. Fred incurs food or drink expenses to the
full extent of the allowance provided. Fred must substantiate all his food or drink expenses incurred,
not just the amount in excess of the Commissioner's reasonable amount.

Commissioner's reasonable amount for food or drink expenses

The Commissioner has issued draft Taxation Determination TD 2012/D8 about the reasonable
amount for food or drink expenses which will apply from 1 April 2013.

Employee declarations

To access the tax concessions for living-away-from-home allowances and benefits, your employee
will need to give you a declaration about living-away-from-home. The declaration must be in the
approved form and will vary depending on whether the:
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e employee maintains a home in Australia at which they usually reside and the fringe
benefit relates to the first 12 month period

e transitional rules apply and your employee either is not required to maintain a home
in Australia and/or the 12 month period does not apply

e employee is working on a fly-in fly-out or drive-in drive-out basis.

If your employee's food or drink expenses are more than the Commissioner's reasonable amount
and they have not provided you with documentary evidence of the expense, they must give you a
declaration about the expenses in the approved form to access the tax concessions for living-away-
from-home allowances.

Due date for declarations

You must obtain all employee declarations no later than the day on which your FBT return is due to
be lodged with us or, if you don't have to lodge a FBT return, by 21 May.

You don't need to send employee declarations to us. However, you should keep them as part of your
tax records. These declarations must be in a form approved by the Commissioner.

Record Keeping
By your employees

If your employee provides you with a declaration about their expenses for accommodation,
food or drink (or a combination of these), your employee must keep the relevant documentary
evidence of their expenses for five years from the date they must give you the declaration.

By the Employer

If your employee provides you with a declaration about living away from home, their expenses
for accommodation and food or drink, you must keep the declaration for five years from the
date they must give you the declaration.

If your employee provides you with documentary evidence of their expenses (such as receipts,
a copy of credit card statements or bank statements), you must keep the documents for five
years from the date they would otherwise be required to give you the declaration.

Fly-in fly-out and drive-in drive-out employees

Special rules apply to employees who are working on a fly-in fly-out (FIFO) and drive-in drive-
out (DIDO) basis. These employees:

e do not have to maintain a home in Australia for their own use and enjoyment for the
concessional tax treatment to apply for fringe benefits
e are not limited to a 12 month period for the concessional tax treatment.
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However, your employee must:
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e substantiate their expenses incurred on accommodation and food or drink (if the
food or drink expenses are more than the Commissioner's reasonable amounts)
e provide you with a declaration relating to living away from home.

FIFO and DIDO requirements

For your employee to have FIFO or DIDO status all of the following must apply:

e Your employee works for a number of days on a regular and rotational basis and has
a number of days off that are not the same days in consecutive weeks, such as a
standard five day working week and weekend.

e Your employee returns to their normal residence during the days off.

e It is customary in the industry for employees performing similar duties to work on a
rotational basis and return home during days off (for example, miners) and the work
duties continue to be undertaken by other employees on a rotational basis while any
particular employee is on their days off.

e It is unreasonable to expect your employee to travel to and from work and the
normal residence on a daily basis given the locations of the employment and their
home.

e |t is reasonable to expect that your employee will resume living at the normal
residence when the employment duties no longer require them to live away from
home.
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Appendix IV - UK

EIM32366 - Travel expenses: travel in the performance of the duties: travelling appointments (UK)
Section 337 ITEPA 2003

An employee who holds a travelling appointment can deduct all of their business travelling expenses
as travel in the performance of the duties of the employment, even where the journey starts from
home.

There is little guidance in case law about what constitutes a travelling appointment but a
commercial traveller can be said to be typical. A commercial traveller is travelling on his or her work,
as distinct from travelling to it, from the moment of leaving home. Another example is a service
engineer who moves about from place to place during the day carrying out repairs to domestic
appliances at clients' premises. Such employees are often described as itinerant.

If an employee has to report to and work at a particular office at the start and end of the day, travel
between there and home is not travel in the performance of the duties, unless the calls at that office
are fortuitous or incidental.

Whether an employee is truly itinerant, or merely has two or more fixed places of work, is essentially
a question of fact. There are bound to be marginal cases.

Many jobs require mobility, in the sense that an employee will have to work at a number of different
places from week to week or month to month. But this does not mean that the duties themselves
inherently involve travelling, merely that the employee will not always incur the same cost in getting
to (or staying near) work. Clearly the frequency with which such changes take place is of major
importance. There will be a strong presumption that anyone required to go to a number of different
sites each day on an irregular basis will have a travelling appointment. Other factors, however, also
need to be taken into account, such as the nature of the work itself and whether, for pay purposes,
the employee is treated as starting work only on reaching each site.

It is important, therefore, when an employee considers that he or she has a travelling appointment,
to obtain as much information as possible about work patterns. If necessary, ask for a record
covering a typical period of weeks or months.

Even if the employee does not have a travelling appointment it is likely that for many such
employees every place that they attend is a temporary workplace. So relief for their business travel
is likely to be due under Section 338 ITEPA 2003, see EIM32005.
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UK Temporary Workplace Rules Section 339 (5) and (6) ITEPA 2003

As explained in EIM32075, a workplace that an employee attends for the purpose of performing a
task of limited duration or for some other temporary purpose is a temporary workplace. But there is
a further rule that prevents a workplace from being a temporary workplace where an employee
attends it in the course of a period of continuous work that lasts, or is likely to last, more than 24
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months. Where this further rule applies the workplace will be a permanent workplace. This rule does
not apply unless the workplace is capable of being a temporary workplace as defined by S339(3)
ITEPA 2003.

A period of continuous work is defined by Section 339(6) ITEPA 2003 as a period over which the
duties of the employment are performed to a significant extent at that place. To apply this rule you
should treat duties as performed to a significant extent at any workplace if the employee spends
40% or more of his or her working time at that place. The effect of this rule is illustrated by examples
beginning with example EIM32086. The effect of this rule for part-time workers is illustrated by
example EIM32092. Breaks in attendance are considered at EIM32105.

EIM34020 - Foreign travel rules: duties performed wholly abroad: employee's initial and terminal
journeys - Section 341 ITEPA 2003

Summary

This page is concerned with the first and last journeys of an employee who works wholly abroad.

Conditions

All three of the following conditions must be met:

e the duties of the employment are performed wholly outside the United Kingdom (see
EIM34010 for the relevance of merely incidental duties)

e the employee is resident and ordinarily resident in the United Kingdom (see EIM34010)

e where the employer is a foreign employer (see EIM40031), the employee is domiciled in the
United Kingdom.

Nature of the deduction

Allow as a deduction from the earnings of the employment, the cost of the employee's:

e starting travel expenses - travel from any place in the United Kingdom to take up the
employment and

e finishing travel expenses - travel to any place in the United Kingdom on the termination of
the employment.

If the travel is partly for another purpose (for example, a holiday) limit the deduction to the amount
properly attributable to the taking up or termination of the employment. Apportionment is a matter
for agreement and will depend on the facts.

Interim return visits to the United Kingdom

The deduction for interim return visits to the United Kingdom for an employee in these
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circumstances is provided by different legislation and has different conditions (see EIM34025).
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EIM35030 - Travelling expenses: employees working but not domiciled in the
United Kingdom: travel between the home country and the United Kingdom

Sections 373 to 375 ITEPA 2003

Provided all of the conditions below are satisfied, allow the cost of a non domiciled
employee's journeys:

e from the country outside the United Kingdom in which the employee
normally lives to any place in the United Kingdom where duties are
performed (see below) and

e returning there after performing his or her duties in the United Kingdom.

The conditions are as follows:

e the employee who is not domiciled in the United Kingdom:

e receives earnings from an employment for duties performed in the
United Kingdom and

e an amount is included in the earnings in respect of the provision of
travel facilities for a journey made by the employee or the
reimbursement of expenses incurred by the employee on such a
journey

e the earnings are charged on receipt (deductions under Sections 373 to 375
cannot be given against earnings charged on remittance under either Section
22 ITEPA 2003 (see EIM40102) or Section 26 ITEPA 2003 (see EIM40304)

e the journey ends within five years of the employee's qualifying arrival in the
United Kingdom (see EIM35060).

Unlimited number of journeys

There is no limit to the number of qualifying journeys that can be made. The
employee's journey home can be made for any purpose provided it is made after
performing the duties in the United Kingdom.

Journeys having dual purpose

An employee's journey to the United Kingdom may be made partly in order to
perform the duties of the employment and partly for some other purpose. If so, limit
the deduction to the amount properly attributable to the business purpose.
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Journeys to or from a place in the United Kingdom

The requirement that the journey must be to a place in the United Kingdom in order
to perform duties of the employment should be interpreted broadly. Travel to the
place where the employee lives in the United Kingdom whilst performing the duties
will qualify.
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By e-mail: taxpolicy@finance.gov.ie

14 October 2015

Additional comments:

Tax Treatment of Expenses of Travel and Subsistence for Employees and Office Holders

To whom it may concern,

On August 21%, after extensive consultation with our members, Ibec made a detailed submission regarding the
consultation on the tax treatment of expenses of travel and subsistence for employees and office holders. This
submission focused on a number of key issues of importance following consultation with our members.

Since then a number of companies have raised further issues concerning the current, highly restrictive
interpretation by the Revenue Commissioners of the “Normal Place of Work “concept, which is the defining
factor in relation to determining the allow ability for tax purposes of various business expenses. Bearing in
mind the submission deadline has close some time ago we would appreciate any further regard which could be
given to the important issues raised below.

The current interpretation of ‘normal place of work’ has an application in relation to NEDs (Non-Executive
Directors), and to the highly skilled professional contractors who provide their professional services through
their own limited company. This note focuses on the negative impact on the latter group. The specific sectors
most impacted by the approach currently taken by Revenue are Pharmaceutical, Engineering, IT and project
driven sectors in general, where specialised professional contractors provide their expertise on a project by
project basis to different companies. Many of these projects are capital projects arising directly from FDI
projects by multinational companies. By definition the professional contractors need to travel from their home
base to provide their services as part of a given project team. When one project finishes they will need to
travel to a different site to provide their services to the new project.

The current interpretation of the Normal Place of Work by Revenue is disallowing professional contractors,
their business travel and accommodation expenses for tax purposes. This is being done even though the
expenses are incurred wholly and exclusively in undertaking their work. These professionals provide their
professional services as a key element in the flexible mobile workforce which has been so beneficial in
attracting FDI. At present these sectors mentioned above are experiencing considerable difficulties in attracting
professional service providers under contract to undertake projects. This is causing both delays and cost
escalations in certain projects. Recent feedback from our members suggests that the way in which the Normal
Place of Work is presently being interpreted is exacerbating this issue; creating considerable damage to the
ability to attract investment. Given the importance of both certainty and skills availability for investment
decisions a growing reputation for delays in project delivery or unnecessary cost escalation may be damaging
to our international reputation in thelonger-term.

This issue is a further example of the anomalies (see ‘travelling appointment’ issues) which are currently
caused by the strict interpretation of ‘place of work’ currently. In many cases businesses are unable to fully
reimburse genuine expenses to contract workers who are based far from what revenue regard as their ‘normal
place of work’. For example, where a specialist contract worker is based in Dublin but is working on a site in
Westport the overnight costs and travel cost which are genuine business expenses are subject to tax. This is
due to the fact that their ‘normal place of work’ defaults to the site on which they are working.


mailto:taxpolicy@finance.gov.ie

Legislation should be altered to provide that in such situations where an expense is incurred wholly,
necessarily and exclusively in the proper performance of an contract workers duties; it is permissible for an
employer to reimburse that worker free of tax. Again it may be reasonable to limit this to vouched expenses in

order to satisfy revenue as to the bone-fides of claims.

Yours sincerely,

Gerard Brady

Senior Economist, Ibec
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Re: Income tax exemption in respect of certain expense payments for relevant directors - Finance
Bill 2015

Dear Minister,

On behalf of the Institute of Directors in Ireland (loD), the representative body for over 2,300
directors and senior executives within the private, public and not-for-profit sectors, | am writing to
you regarding the provision included in the Finance Bill 2015 for income tax exemption in respect of
certain expense payments for relevant directors.

The loD participated in the consultation process relating to travel expenses in August 2015, and we
very much welcome the inclusion of this provision in the Finance Bill 2015 as it signifies a positive
step towards acknowledging the critically important role that non-executive directors and boards
play in the leadership and governance of businesses in Ireland. However, the restrictive nature of
the measure, in applying to non-resident non-executive directors only, is most disappointing and in
our view, deeply inequitable.

While the inclusion of foreign-based non-executive directors on the boards of Irish companies
positively contributes to board diversity and brings particular skills and expertise to these boards,
the role that Irish resident non-executive directors play is equally commensurate in encouraging
effective governance practices and providing leadership to a range of Irish businesses. We are
particularly concerned about the inequalities and inequities created by the restrictiveness of this
measure and moreover, the serious anomalies it presents to the detriment of indigenous Irish
business.

We do not believe that there is any merit to applying a distinction between resident and non-
resident non-executive directors in the reimbursement of travel expenses in attending board
meetings when there is no distinction between the roles that foreign or locally based non-executive
directors perform from a governance perspective, nor in terms of their fiduciary duties and
responsibilities under the Companies Act 2014.

Furthermore, such a provision provides large companies, who are more likely to avail of the services
of non-resident directors, with an unfair advantage over small Irish businesses, who may greatly
benefit from the contributions of a non-executive director.

The amendment in the Bill is a welcome first step in recognising how the role of the non-executive
director has evolved in recent years, with substantive duties now being undertaken by non-
executive directors outside of the setting of the boardroom. However, this is equally as true for Irish
resident non-executive directors as it is for non-resident directors. Their roles are their same and
therefore their tax treatment should be the same, based on the fundamental tax policy principle of
equity.

It is also our contention that the definition of the “normal place of work” of a non-executive
director, whether resident or non-resident, as being the location where board meetings take place is
outmoded and does not reflect the reality of the role. This is a broader issue that can only be dealt
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with in the context of an overall review of the travel expenses tax regime, which we believe now
needs to be carried out as a matter of urgency.

The impact on Irish business

We strongly believe that effective governance practices, underpinned by a clear and supportive tax
environment, should be actively encouraged for all businesses in Ireland, regardless of size. It should
not be promoted just for those with overseas directors on their boards, which in reality only account
for a minority of Irish boards. We recognise that foreign direct investment has of course played a
significant role in contributing to Ireland’s economic recovery and growth, however this measure
appears to position such a contribution above that made by indigenous Irish businesses, which
employ a significant majority of Ireland’s workforce and have also substantially driven our recovery.
More needs to be done to support Ireland’s entrepreneurial culture and the formative and small
businesses in Ireland which would greatly benefit from the expertise of a non-executive director in
realising their potential.

This is especially important for high-potential start-up companies which may seek the services of a
non-executive director on a small or no fee basis in the early stages. Feedback we have received
from loD members indicates that such start-up companies, operating with limited resources, are
often restricted in securing the services of non-executive directors based outside of the immediate
locality in which the company is located, due to the frequency of board meetings during the
formative stages, and the travel that would be required of non-executive directors to attend such
meetings. This considerably narrows the pool from which the expertise of non-executive directors
can be drawn. From a non-executive director’s perspective, the added cost of taxation on the
reimbursement of travel expenses in attending such meetings is prohibitive and may act as a
disincentive, given the high likelihood that their services are provided on a small or no fee basis.

Many large Irish companies have overseas operations and it is common for such companies to
routinely hold certain board meetings in such locations. From a governance perspective, this is to be
encouraged, as it is essential that board members have the opportunity to visit operations and key
markets outside of Ireland to ensure they are familiar with same. However, as the measure currently
stands, Irish resident non-executive directors will face taxation on the reimbursement of travel
expenses to attend these meetings.
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Such a disparity may contribute to organisations limiting the number of meetings that are held
overseas, or to upwardly inflating the fees paid to non-executive directors as organisations seek to
compensate for this cost. Neither outcome contributes to developing or supporting Irish business.

The loD would strongly argue that the presence of Irish expertise abroad in progressing operations
of large Irish companies in overseas markets is equally as important as the contribution of foreign
expertise on the boards of businesses based in Ireland.

The extent of anomalies

Again, while in no way diminishing the value of the measure that has been taken in the Finance Bill
for non-resident non-executive directors, it is important to outline a number of examples of the
anomalies created for Irish resident non-executive directors and indigenous Irish businesses. These
examples are true representations of non-executive directorships held by a number of members of
the Institute of Directors in Ireland.

Director A is a professional, Dublin based non-executive director, holding eleven non-executive
directorships and attending board meetings in two locations, Dublin and Kerry. Director A sits on
the boards of two charitable organisations based in Dublin and the board of one start-up company
based in Killarney, all on a pro-bono basis. Director A is entitled to the full reimbursement of costs
incurred in respect of travel, without taxation liability, in attending an average of ten board meetings
on behalf of both charitable organisations in Dublin, but is liable to taxation on the refund of costs
incurred in respect of travel to attend an average of ten board meetings for the start-up company in
Killarney, despite receiving no remuneration for this role. The start-up company where Director A
serves as a non-executive director currently employs five people, with annual revenue of €0.3
million. Within three years, the company aims to be employing twenty people and increase revenue
to €2 million.

Director B is based in Dublin and holds four non-executive directorships and attends board meetings
in two locations, Dublin and Belfast. Director B sits on the board of a regulated entity which holds
board meetings in both Dublin and Belfast. Director B is liable for taxation on the refund of travel
expenses in respect of travel to attend an average of four board meetings in Belfast each year, while
conversely, the Belfast based members of the same board will be entitled to the full reimbursement
of travel expenses, without taxation liability, in respect of attending approximately four board
meetings in Dublin each year. There is no distinction between the role and responsibilities of either
non-executive director and this measure creates such a distinction.

Director C is based in Wicklow and holds five non-executive directorships and attends board
meetings in four locations, Dublin, Laois, London and the US. These organisations have a combined
revenue of approximately €400m and employ approximately 550 people in Ireland. Director C sits on
the board of a large private Irish company with significant operations in Ireland and the US. The
board comprises both Irish resident and three non-resident directors and board meetings are held in
both Dublin and the US. Director C travels to at least two board meetings in the US per year and is
liable to taxation on the refund of travel and subsistence expenses in attending these meetings. The
three non-resident directors sitting on the same board will be entitled to the full reimbursement of
travel expenses, without taxation liability, in respect of attending the board meetings held in Dublin.
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Director D has been approached to sit on the board of a private Irish company with operations in
Dublin and the US. The position will require attendance at six board meetings, four in Dublin and two
in the US. The board has two non-resident non-executive directors. As Director D is based in Dublin,
he is concerned about the costs involved with accepting this position given the liability for taxation
on the reimbursement of travel and subsistence expenses involved in attending the two US based
board meetings each year. The two non-resident directors sitting on the same board will be entitled
to avail of the full reimbursement of travel expenses, without taxation liability, in respect of
attending board meetings in Dublin.

Director E is based in Dublin and holds five non-executive directorships and attends meetings in
three locations in Dublin, Cork and London. In total, Director E attends approximately forty board /
board sub-committee meetings per year, twenty of which involve travel. Director E is liable to
taxation on the reimbursement of travel expenses to approximately twelve board meetings and
board sub-committees held in Cork, while a non-resident non-executive director travelling from
London who serves on the same board will be able to avail of the full reimbursement, without
taxation liability, in respect of attending these board meetings in Cork. Director E is also liable to
taxation on the reimbursement of travel expenses in attending approximately eight board meetings
held in London.

The above examples highlight the depth of inequity and wide range of anomalies arising from this
measure.

The loD would strongly argue that income tax exemption for certain expense payments for directors
should be extended to all non-executive directors in Ireland in respect of fully vouched travel
expenses incurred in attending board meetings.

In addition to our discussions with loD members who will be directly impacted by the inclusion of
this restrictive measure within the Finance Bill 2015, we have also consulted with the Irish Tax
Institute in preparing this submission. We understand that they will also be making a submission to
you highlighting the urgent need to address the outdated tax regime for travel expenses for all
taxpayers based on the fundamental principles of certainty, simplicity and equitable treatment for
all.

We hope that the Department of Finance will take into account our concerns and give due
consideration to the impact that the restricted provision as currently drafted will have on indigenous
Irish businesses and Irish resident non-executive directors.

Yours sincerely

e Q.

Maura Quinn
Chief Executive
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Minister Michael Noonan TD
Minister for Finance

Leaders in Tax

Department of Finance
Government Buildings Registered Office
Upper Merrion Street South Block
Dublin 2 Longboat Quay
ublin Grand Canal Harbour
Dublin 2
2 November 2015 Tel:  +3531663 1700

Fax; +3531668 8387
Email: info@taxinstitute.ie

Tax treatment of expenses of travel and subsistence !
Web: www.taxinstitute.e

Dear Minister
We refer to the consultation undertaken by your Department in August on the above matter.

The current tax regime is giving rise to a huge amount of uncertainty and inconsistency in the
treatment of travel and subsistence expenses. The Institute made a detailed submission (copy
enclosed)} in response to your consultation, in which we set out a range of examples where problems
arise and suggestions for legislative change that could address them.

The amendment that has been included in Section 6, Finance Bill 2015 "Exemption in respect of
certain expense payments for relevant directors” is a welcome step in dealing with the issue of travel
expenses for non resident non executive directors (NEDs). The onerous tax treatment facing these
individuals was becoming a real barrier to attracting international talent to Irish boards —so crucial
in bringing experience and supporting good corparate governance.

However, the burdensome tax treatment that has now been addressed for these particular
individuals was not unique to them. For example, it continues to apply to Irish resident NEDs
travelling to carry out the same important functions on company boards of significant Irish
businesses and SMEs and we understand from discussions with the Institute of Directors, that this
will pose significant problems for many of their 2,300 members.

It also continues to apply to many other Irish taxpayers whaose specific working patterns require
them to travel as part of their duties {for example, those travelling from home based offices and
those travelling to temporary places of work). We suggested in our submission an alternative
approach to the taxation of travel expenses which should help alleviate many of these issues -
allowing expenses to be reimbursed without deduction of tax when incurred by an
employee/director, while representing the interest of their employer and where the expense is
incurred wholly and exclusively for the purpose of the business.

For as long as the fundamental principles of taxing travel expenses remain out of line with modern
working practices, there will continue to be unnecessary cost and uncertainty arising for thousands
of Irish taxpayers. To reflect this urgency, we are asking that the matter be addressed at Committee
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Stage to the Finance Bill. Our submission referred to above contains suggestions an legislative
change that could be adopted and which might assist your officials in this process.

If it is not possible to rectify these issues at the Committee Stage it would be helpful if clarity could
be provided on how your officials propose dealing with these outstanding issues.

Yours truly

Mary oha
President
Irish Tax Institute
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Executive Summary

Freelancers play a pivotal role in

Britain's 21st century innovation-driven
economy:

They are sources and conduits for innovation in both corporations and SMEs

They liberate businesses from the limits of their internal resource base and enable the use of
exceptional talent that would otherwise not be economically feasible to hire on employes contracts

They reduce the amount of finance required for innovation and business start-ups

They promete efficiency driven economic performance

They create jobs by increasing the level of innovation and efficiency in the economy

They enable businesses to manage, in fact reduce, entreprencurial risk and so promote innovation
and enterprise

Freelancers also enabling de-risking of some of the uncertainties of the market so that firms can reduce
the risk of growing

The reduce barriers to market entry and reduce minimum efficient scale

They enable businesses to maximise performance across peaks and troughs in demand

Freslancers usually generate these benefits through a working partnership with employees. This symbictic
relationship between employees and freelancers has unfortunately been overshadowed by their competitive
interaction.

Despite these important economic functions, freelancers are still largely unexplored and unheralded economic
agents in the modem British economy. The main reason for this is that their new pivotal role has only really
come to the fore with the emergence of the innovation-driven economy over the last three decades.



I this setting businesses benefit from being:
Innovative Able to manage entrepreneurial risk

; Capable of prospering despite greater
Flexible market uncertainty

Agile RRTITIIe

Freelancers enable businesses to do all these things and hence have become a key driver for economic performance in
the economy. There is a need to identify the defining and unigue features which distinguish them as unique economic

agents in their own right.

Ini this report we analyse the use of freelancers in 24 firms comprising a mix of Corporations and SMEs at varying ages
from recent start-ups to more mature organisations. These businesses are drawn from some of the major industries
driving the British economy including manufacturing, information and communications, financial services, and
professional, scientific and technical activities. We examine the moles and functions that freelancers serve in these
industries and assess how effective they are in adding value.

We find that freelancers serve a different function t© employess in terms of their role in the innovation-driven economy.

In terms of corporations and large firms we find that freelancers fulfil managerial and technical roles at every stage of
the innovation development process from:

Innovation creation Commercialisation of innovation

Integration of innovation into the core of the
organisation

Throughout all the stages of innovation development freelancers add value by:

Providing entrepreneurial management expertise not available in-house and without distracting
exacutives from core business

Enabling the use of specialised human capital not available in-house and without distracting
executives from core business

Enhancing the flexibility and agility of businesses
Making large organisations more capable of transformation

Lowering the cost and risk of innovation



The Freelance
Innovation Value Chain

These effects increasa the scale and effectiveness of innovation undertaken by British business. They are summarised
in the Freelance Innovation Value Chain below. The bottom panel shows that the projects undertaken by freelancers
involve three stages of innovation development. The top panel shows the value added provided by the various roles
of freelancers across each of these three stages. The front arrow of the diagram illustrates that the combined impact
of these roles across all three stages enhances business performance — increasing profits and creating jobs

e Enhancing Managerial Expertise e

Enabling Specialisation of Labour

Increasing Flaxibility

FUNCTIONS PERFORMANCE

Enhancing Agility
Enabling Risk Management

Enabling Transformation of the Organisation

Integration
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Freelancers also promote innovation-driven economic performance through entrepreneurship. We observe freela
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The Freelance
Entrepreneurship Value Chain

Tha value created in new ventures by freelancers is summarised in the Frealance Entrepreneurship Value Chain below.
The lower panel illustrates that freelancers are involved in projects in the start-up, early stage survival and business
growth phases of new venture development. The upper panel illustrates the roles in which freelancers add value.

The combined effect of these roles across all three phases is illustratad at the front armow in terms of enhanced

profits and job creation in new ventures.
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In the research we also observe that freelancers play a key role in promoting efficiency-driven economic performance
which of course is both important in its own nght but also key to ensuring that the maximum economic value

added is generated from innovation. The ability of businesses to draw on freelance talent enables their capability,
productivity and competitiveness while simultaneously boosting efficiency by enabling better management of nsks for
businesses operating in markets under uncertainty. Through these moutes businesses can enhance their efficiency and
hence performance. The availability of freelancers also reduces barriers to entry and minimum efficient scale thereby
increasing competition and hence economic efficiency. We provide a visual summary of the effects in the diagram

FREELANCERS

Capability
Productivity
Reduced Risk
Competitiveness

Efficiency-Driven
Economic Performance




Freelance Drivers of
Economic Performance

The total effect of freelancers on economic performance is then a combination of the corporate venturing and
entrepreneurship effects, working to promote innovation-driven economic performance, combined with enhanced
efficiency-driven economic performance promoted by the input of freelancers. The total effect of freelancers on
economic performance is depicted in the figure below. It underscores the importance of freelancers to the

British economy.

The analysis that supports this highlights that the commaon view that freelancers are just a shadow workforce for
employees is a misconception. The research finds that they mainly serve a different economic function — particularly
in driving innovation and helping firms overcome the challenges faced by risk and uncertainty — and in doing so the
help create and sustain employment.
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It is clear that the businesses in this study would create less economic value without fraelancars and that a
significant proportion of their employea base rely on the prior activity of freelancers to create their jobs. In camrying
out this function freelancers serve a unique business function which distinguishes them as unigue economic agents
in their own rght.

Based on this analysis we offar a new definition which can help identify freelancers so that public policy -
particularly relating to fiscal matters, industry, enterprise and the labour market — can recognisa this important
respurce to ensure Britain has a sufficient supply of high guality freelancers 1o promote economic prosperity.

Froclancors are workers wiho hire their services on 2 comtingent project or limited duration basis whero
remuneration is efther output based or if input based is of limited duration. The cost and risk of their own Jabour

downtime within the project and economic inactivity botween projects are bome entirely by the freelancer.

The lack of an up-to-date definition of freelancers which recognises them as a distinct economic agent in their

own right limits the optimisation of their use in the economy and by consaguence stunts economic performancea.
Choosing to become a freelancer should not involve financial risk {particulary in relating to fiscal matters) as well as
barriers to trade for people just becawsa this unique activity is not properly recognised.

The same holds true for businesses that want to use freelancers and can be deterrad from doing 50 as a result of
the financial and reputational risk stemming from regulation that justifies the legitimacy of freelancers using clder
economy classifications associated with employees and business owners. For instance, it is clear from the definition
abowe based on the distinct and important function of freelancers in the modern British economy, that being a
business owner is neither a necessary nor sufficient condition to qualify as a freelancer. Yet, fiscal guidelines such
as IR35 incentivise frealancers to mimic a business owner in ordar to establish their legitimacy.

Likewise, industry associations and wnions frequently put pressure on businesses 1o use employess instead of
freelancers hence completely missing the key finding in this study that in the modem economy these workers are
typically complements rathar than substitutes for emplovess - many employees rely on prior work of frealancers to
create their jobs. We need a fresh perspective across industry and public policy.

The important and unique economic role of freelancers in the modern economy neads to be:

Recognised: As unigue economic agents providing an important and distinct economic function
to employees and business owners

Protected: The unique economic value added provided by freelancers is part of the core of the modern Eritish
economy and hence needs to be allowed to thrive

Murtured: It is good policy to ensure that British business always has access to a sufficient supply of high
quality freelancers in crdar to optimise the potential of these businesses.
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EXECUTIVE SUMMARY

EXECUTIVE

SUMMARY

Remarkably, there has been little research
investigating the economic importance

of freelance workers in their own right.
Instead, freelancers tend to make cameo
appearances in research on industrial
relations and entrepreneurship where

they are usually cast in a negative light

as exploited workers or underperforming
entrepreneurs. In this research paper
freelancers are the prime focus of attention.
We examine their economic role in the
context of the constructionindustry.
Freelancers in the construction industry

are normally referred to as ‘labour-only
subbies’ or ‘pricework subbies’. Wefind
that freelancers serve a unique and hitherto
ignored positive function in the economy.
They create economic value added by
enabling greater enterprise. Indeed, since
this value added creates a source of income
which is unique to freelancers, we argue it is
their defining feature. It distinguishes them

from entrepreneurs and employees.

Wefind that freelancerscreate economicvaluein

theconstructionindustrythrough6channels:

1. Freelancersenablegreaterde-risking of business
ventures which limits the downside risk and

enhances the expected return on investment.

Freelancers offer firms a ‘pay as you go’ model
which saves them the risk of sunk costs inherent in
employmentcontracts. Thisfacilitates the staging of
finance and the associated de-risking techniques so

crucialtobusinessventuring.

2. By enabling de-risking strategies, freelancers
enhance entrepreneurial capability by reducing
financeconstraintsandenabling greaterflexibility

toalterstrategy and tactics.

Freelancers reduce barriers to entry to the
construction industry by reducing the need to
raise large amounts of finance per building project.
By enabling the staged construction of building
units freelancers reduce the amount of finance

neededforthehigh-risk/early-stage ofaproject.



If the project provesviable then
follow on stages of finance are

less risky and hence cheaper and



EXECUTIVE SUMMARY

more readily available. If the project proves to be
unviable then the use of staged finance minimises
financialloss and increases the ability to embark on

alternative ventures.

3. Freelancers enable ventures to utilise
performancerelated pay schemes which canraise

productivity and pass offrisk.

In the construction industry the use of piece

rate remuneration practices is almost exclusively

restrictedtofreelance workers. Thisimpliesthatthe
more productiveand/orlessrisk averse workers self

selectintofreelancework.

4. The constructionindustry has a high degree

of specialisation of labour with a concomitant
significantamount of downtime (with an average
range of between 53 to 82 per cent in our case
studies) pertrade perproject. Freelancers reduce
these costs as they entail no downtime costs. But
freelancers also reduce the need for firms to have
a large portfolio of projects in order to reduce
extensive spare capacity costs. So by reducing
minimum efficient scale they promote lower

concentration in the construction industry.

We found that firms in the construction industry
wereemphaticintheirappreciation of this efficiency
enabling feature of freelancers. Every firm we

interviewed indicated a severe contraction of



operations (more usually closure) if
they had to absorb the downtime
costs saved through the use of
freelancers. Withoutfreelancers, the
highercosts would lead to higher
prices which would in turn causea

contractionintheindustry.

5. Freelancers enable firms to
reduce the cost and risks associated
with uncertainty over fluctuations in

consumer demand.

Here the spare capacity results, not
from the specialisation of labour
techniques used in the industry, but
from an economic downturn. We
found that freelancers absorb much
of thisrisk for firmsand hence
reduce the scale of bankruptcy. By
contrastwe foundthatinboom
periodsfreelancers have played a
key role in ensuring that firms were
not constrained by lack of capacity.
Both effects implylower costsand
building pricesfor consumers at

everystage of the business cycle.

6. Freelancing reduces
monopolistic power and

promotes competition.

We found that freelancersreduce
sunk cost barriers to entry, increase
theability toraise venture finance,
reduceriskinentrepreneurshipand
reduceindustry concentration. In
sum, they increase the level of
competitionintheindustry whichisa

major benefit to the British economy.

One ‘sting in the tail’ for freelancers is that this

increased competitiveness
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reducestheir ability to benefit from the value added that they create. Strong competition means that much of

thevalue added is passed onto consumers.

The construction industry’s business model is enabled and underpinned by the availability of legitimate

freelancers. Without genuine freelancers the construction industry would be smaller in

size and hire fewer workers. It would be less entrepreneurial and more inefficient. Consumers (i.e.
households, industry and Government) would pay higher pricestoa more highly concentrated and less

competitive industry. The empirical evidence

in this report supports this view. In the case studies weobserveindustry executivesexplainingthat

the industry business model relies on the ability to use freelancers. We test this further by doing two
intensive ‘ground-up’ estimates of the use of freelancers onahomebuildingand a state funded school building

project. Theresearchonlyfinds

a legitimate use of freelancers consistent with definition outlinedin Burke (2012) which captures the unique
value added provided by genuine freelancers in the modern economy. Our results indicate that an average
of 51 per cent of headcount and 57 per cent of work days on these construction projects were accounted for

by freelancers. In other words, freelancers dominate



employeesinthetrades-manual workforce of the construction industry.

Genuine freelancers play a pivotal enterprise enabling role in promoting economic performance in the
construction industry. They are not entrepreneurs but enable entrepreneurship. Their unique contribution
needs to be recognised and valued. Their frequent misclassification as lesser forms of employee or
entrepreneursrunstherisk of encouraging policies aimed at eliminating this vital input
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Contractors Name:

Limited Company Name
Number of Years Contracting
Sector

Role Description

Client Company

Contract Duration

Contractor Assessment — Mandatory (Part A)

i | am an Independent Professional Contractor

ii. | provide my Professional Services through a Limited Company as Required and |
understand, the legal, taxation & social welfare obligations of providing my services in
this manner

iii. | became an Independent Professional Contractor- and remain so of my own free will.

iv. The Limited Company that | operate through is paid a fee for my time & input. The
invoice is paid for completed work, however daily & hourly rates may be used as a
convenient basis for the purpose of invoicing.

V. The Limited Company engages in Contractors for a specified duration and this is
undertaken on a Project by Project basis. The duration of these contracts vary and are
often open to extensions. | acknowledge and accept the terms of the contract between
my company and the other party in which a Contract for Service is entered into.

vi. | acknowledge that no part of the financial consideration of the contracts | enter into has
been withheld for holiday pay, sick leave or any other statutory employment related
provision

I declare that | operate as a Professional Contractor as per the declaration points above and | will
operate my Limited Company Contract in a Tax Compliant manner. | will ensure that | will remain tax
compliant by getting advice and assistance from a Qualified Accountant with experience in this
sector

Signed

Date:




Professional Contractor Assessment — Normal Course of Business Declaration (Part B)

b)
<)

d)
e)

f)

g)

h)

| am a specialist Independent Professional Contractor, and it is my long term objective to
develop a career in this sectors

| intend to develop a long term business as Professional Contractor

| advertise my professional services as required and generate contracts for Service, that
enables the company to provide services to the sector

| understand that to continue providing my professional services | need to keep my
experience and education in this sector up to date, and | ensure this is undertaken

| fully understand the obligations of operating as a self-employed company director and the
obligations this places on me personally.

| understand the risks involved in operating through a Personal Limited company, and that
this may entail financial losses as well as rewards depending on how | operate my
Contracting business and how often | can obtain Contracts for Service.

| have the discretion and flexibility on how | provide my professional services including start
and finish times, but having consideration of any team, or colleagues with which | engage.
My Limited Company has all the appropriate Insurances as required to carry out operating as
a Professional Contractor

I declare that | am operating my Limited Company in the normal course of business rather than just a
specific Contract for Service..

Signed




Appendix G

European Forum for Independent
Contractors Manifesto

Unlocking the Potential of Europe’s
iPros



EFIP\/ANFESTO: |

European Forum of Independent Professionals




Foreword
from EFIP Patron, John Niland
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EFIP believes that the next European Pardiament has a great opportunity 1o

take bold steps 1o enhance indepandant working as a vital and vibrant part of
Europe’s economic landscape.

Independent Profassionals, or iPros, often refemred to as freslancers, ara
knowladge workars who provide spacialist skills to thair clients. In the last
decade, the numbers of iPros have dramatically grown, yet succassive Europsean
Pariaments, along with the other ELU institutions, have failed to recogniss this
growth. The naxt Parliament can and must move forward from this situation and
should act to ensure that iPros are given the credit and support thay desarve.

The Europaan Forum of Independant Professionals (EFIP) was foundad in 2010
and is a collaboration of national associations. EFIP represents iPros at EU
level through targetad resaarch and advocacy. In this document, EFIP's first
manifesto, we are calling for:

# Recognition of the growth in independent working
# Recognition of the value of iPros to the European economy

This recognition can be demonstratad in the following ways:

# |Improved access to fraining and services

# Visibility in official statistics and data

# Better regulation that specifically considers the unique needs of iPros

# The appointment of an iPro envioy to champion the benefits of independent working
# Help for iPros to help businesses thrive

iPros are a flexible and innovative resource that bring substantial banafits

to European businessas and the economy as a whole. EFIP expact the next
Pardiament to hold the Commission to account to ensure iPros are supportad
and cherished as a vital part of the Europaan labour market. EL institutions must
recognise that independent working is a sustainable cargar and lifestyle choice

which, daspite the personal risk, is an increasingly popular way of working in the
215t Cantury.



Over the last decade, the EU has seen a dramatic change in its labour market:
the rise of the independeant profassionals or iPros. Their rise reprasents a major
shift in the nature of work and ways of working. No longer can work be defined
simply in terms of working for a big corporation, public sactor employer or an
SME. iPros, with their differant approaches to work and distinct philosophy, have
the ability to be flexible and innovative, and provide added value 1o businessas
and economies.

iPros are highly skilled self-employed individuals who work for themsaslves but
do not employ others. They range from engineers and analysts to ICT specialists
and consuitants. iPros reprasent a significant segment of professional working
generally, making up 25% of all those working in professional, scientific and
tachnical work and 229% of all those in arts and entertainment.

The growth in iPros in the EU since 2004 has been remarkable. Numbers have
increased by 45% from just under 6.2 million to 8.9 million in 2013', making
them the fastest growing group in the EU labour market.

There is no such thing as a ‘typical iPro’. iPros are an extremely diverse group,
working across the businaess world, in fact anyone who is working indepandently
in a knowledge-basead industry.

"Futurs Working - The Riss of Ewope s indepandent Profscsionals by Prof. Patricia Leighton (2013)



Who are the iPros

@ iPros are highly skilled knowdedge workers

@ They supply services to a range or succession of clients

@ iPros are neither employers nor employees

® They have commercial (‘self-employed’) relationships with their dients

® iPros work for a fee, not a salary

Many different terms are used to describe iPros, including ‘freelancer’,

‘indepandent worker’, ‘contractor’, ‘nano-businass’, ‘interim’, ‘portfolio worker’,
‘consultant’, and ‘own account worker'.

.

About EFIP

Founded in 2010, the Europsan Forum of Independent Profassionals (EFIP) is a
collaboration of national associations which reprasaent independent professionals
at EU level through targeted research and advocacy.

EFIP is a not-for-profit organisation that is not affiliated to any political party. Our
mission is to promote the value of iPros to the Europaean and national economies

and to ensure that independent working is respected as a legitimate alternative
to employment.

EFIP strives for the European business environment to become more conducive
to the independent way of working.




iPros in numbers

® The BUZ7 iPro population grew from fewer than 6.2 million professionals o nearly 9
million, a 45% increase between 2004 and 2013.
® The number of iPros in the Netherlands, Poland and France have almost doubled over

this period.
Percentage growth in the number of iPros 2004-2013
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® iPros make up a quarter of all those working in professional, scientific and technical
sectors in the EU27 and 22% of all those working in arts, entertainment and recreation
SErvices.
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® While professional employment has grown by 5% between 2008 and 2012, iPros
working in professional sectors has grown by 16%.



Key Messages

Frealancers and independeant professionals are a growing and vital part of

the European labour market. In the wake of Resolution 2013/2111 adopted

by the Europaan Parliament on 14/01/2014 and ahead of the 2014 Europaan
Pariamentary elactions, EFIP call on all members of the European Pardiament to:

Recognisa iPros

Give us official status at all levels of governmaent and
bureaucracy. Realise that wa're not the same as small
and meadium anterprisas or othar activity categories.

Give Us access

Make sure freslancers can access all government
servicas, bid for official contracts, access traimng
programmes and gualify for funding.

Count us

Include us in all official statistics, and study our
demographic. Don't put us together with other small
business categorias.

Remember us
When you create policy about employment and - il S
industry, think about how it will spacifically affect iPros. -}ff! P Wy, el

oy
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Give us a voice

Talk to our represantative organisations, give us a saat
at the table and appoint an iPro envoy to champion
indepandant working.

Treat us fairly
Pay us on time. Write contracts that treat us ethically.

Thase mcomimeandations are summansed from the
2013 mport Future Working - The Rise of Ewrope’s
Indapandent Profassionals by Prof. Patncia Lesghton.
Available for download at www.efip.org




Independent working is a force for economic growth

European institutions must racognise the growth and value of iPros across the
EU. iPros are a unique sub-set of saelf-employed workers. Their business model
rests on supplying their expertisa to clients without necessarily sesking to grow
and take on permanent staff. They are the very smallest businessas in the EU.
Therefore they should be recognised as a legitimate business model and be
included in the small business agenda, rather than the employment and social
agenda.

Crucially though, iPros are distinct from SMEs. They are unique economic
agents providing an important and distinct economic function to employeeas and
businass owners. Policy makers must recognise the contribution of iPros and
ensure that iPros’s charactenstics and neads are specifically recognised in policy
development.

Give us access

iPros need improved accsss to training and servicses

Make sure freselancers can access businass support sarvicas, bid for official
contracts, accass training programmes and qualify for funding.

The only way iPros can grow their business and keep on mesting the needs of
other Europaan businessas is through continucusly improving their skills. Training
should be encouraged in this fast moving environment to allow iPros to compete
in a globalised aconomy.



iPros must be specifically recognised in official statistics and data

Because iPros don't fit into the framework of employers and employees, they are
not a major focus of ongoing statistics or survey resaarch across the EU. Yet they
are the fastast growing sactor of the labour markst.

The EU’s iPro workforce has grown consistently for the past decade; across the
yaars and across the differant member states. From 2004 to 2013, the EU27

iPro population grew from fewer than 6.2 million professionals to nearly 9 million,
a 45% increase. In sach of the nine countnes selectad for a recent study by
Profassor Patricia Leighton, there has bsen growth over that period, ranging from
12% in Italy to a near doubling in the Netherlands (93%) and France (85%).

Despite this rapid growth, there are no official statistics that relate to iPros. The
EU must collect data on iPros to ensure they are exprassly considerad where
policy issues with particular relevance (e.g. late payment, acceass 1o public
procurement contracts, enhancing employability) are being addressad for SMEs.

Remember us
Regulation must specifically consider the unique needs of iPros
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As the smallest of small businessas, it is vitally important for iPros that regulation
is clear, accassible and not unduly burdensome. The EU must give special
consideration to how proposals will affect iPros.



Specifically the EU must:

® Consult wath iPro groups before introducing regulation and legislation.

@ Carry out post-implementation impact assessments of all legisiation and regulations.
® Create a central portal, within which all regulations are visible.

® Insert sunset clauses in all new regulations so that the desirability of any single
regulation has to be examined afresh.

® Ensure regulations, such as the Agency Worker's Directive, do not impact upon
genuine freelancers in business on their own account.

Give us a voice

Appoint an iPro envoy to champion the benefits of independent working

EFIP is made up of associations that represent iPros at national level. With
members from France, Garmany, italy, the UK, the Netherlands, Belgium and
Ireland, EFIP is well placed to understand the concemns of iPros across Europe.
Policy makers should consult EFIP before making policy that could affect them
inadvertently.

For too long policy makers have focussed on SMEs without asking what impact
policies might have on iPros. In order 10 addrass this, a specific official for iPros
should be appointed, not dissimilar to the current SME envoy. The iPro envoy
would have responsibility for the fiourishing freelance community, toactas a
champion and ambassador of the independent way of working.



Treat us fairly
Help iPros help businesses thnve
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Tha ELU must ensura that iPros are not forcad into accepting unreasonable
contract clausas and terms of payment by larger companies. iPros are salf-
sufficient and resilient, but as the smallest businessses they can have an unaqual
relationship with their langer clients. The EUJ must ensure that a sensible
regulatory framework is in place that will support iPros to do business.

2

In particular, it is vital that issues such as late payment and access to public
procurament contracts, which are disproportionately burdensomae for iIPros,
should be considerad from an iPro perspective.

The future of independent working

It is EFIP's fundamental balief that a flexible labour market which enables iPros to
thrive is kay to snsunng Europe’s future economic SuCCcass.

Tha next Europaan Parliament should encourage freelancing as a flexible,
innovative and entreprensurial way of working that enables businessas 1o
parform more cost-affactively, aspecially when recovering from the recassion.

® |ndependent working should be promoted and incentivised.

A flexible labour market facilitates a dynamic and competitive economy able to
thrive in the future. The Parliament should promote independant working as a
viable option for thosse individuals who actively choose this enterprising path.

® Jobseekers who choose to work independently should be supported to

explore this option.
Frealancing could represant an attractive choice for many entenng the labour
markeat, including graduates. This iz evidenced by the spactacular growth in co-

working spaces around Europs. The ELU should inform and support freelancing in
strategic sectors such as the creative and high-tech industrias.



@ EU institutions should recognise that freelancing is an active and sustainable career
and lifestyle choice, and is here to stay.

The way in which people work is changing. The EU must adapt and change with
it. In modern society, whers traditional, routine 9 to 5 employment is no longer
the only suitable option, independent working represents a sustainable forward-
looking alternative.

The online campaign

To gain widespread support and awarsness for the manifesto, EFIP is launching
the European Freelancers Campaign 2014. This campaign will inform iPros
across Europe about the manifesto, and encourage them to show their support
for it by signing up at:

WWwWWw.reelancers-europe.org

Social media platforms such as Twitter and Facebook will be used to disseminate
information about the campaign and direct iPros to the website. The European
Freelancers Campaign 2014 will be launched in Brussels on March 5, and will run
until the end of May.

Andrew Chamberlain
EFIP Secretaniat

andrew.chamberlain@pcg.org.uk
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** Traditional hierarchical
organisations are struggling.
People are increasingly rejecting
traditional employment with
its lack of personal control and
repression of creativity. New
ways of working are emerging,
new forms of collaboration,
new structures, new alliances
and new opportunities.

1 B 1 I
iPros are at the heart of this.??

By the baginning of 2013, five years since the
onset of the recession, there had been a loss of
around seven millon pobs across the European
Union. On average, one in ten people wers left
without wark, with countrias such a5 Span and
Greece facing much highar unemployment rates.
Yat one part of the labour market bucked this
rend.

The EU has saan & new phenomenon - the rise
of the indspendent professional, or iPro, often
refermad to a: freslancers. Their rse represants
a major shift in the naturs of work and ways

of working. No longer can work be defined
simiply in teems of workung for a big corporation,
public sector emphoyer or an SME. iPros, with
their differsnt approaches to work and distinet
philasophy, have the ability to be fleedble

and innovative, and provide value-added to
businesses and aconomias.

Who are the iP’ros?

iPros are highly skilled self-amployed
ndividuals who work for themsselves but

do not employ others. They range from
journalists and designers to ICT spacialists
and consultants. iPros represant a significant
sagment of professional working generally,
making up 26% of all thosa warking in
professional. scientific and technical waork and
22% of all thoss in arts and entertsmment.
The growth in iPros in the EU since 2004 has
bean remarkable. Numbers have increased by
45% from just under 6.2 milkan to 8.8 million
i 2043, making them the fastest growing
group in the EU lsbour market.

The growth in iPros has not been consistent
across EU states, but in the Netherlands,
Poland and France it has been espacially
marked. The ELU =till faces unprecedantad
evels of unemploymeant and without this
gronwth in iPro working, the pectuns would be
much glocmesr.



What do we know about iPros?

In spite of this growth little i known about iPros, the way they work and the barmers they face.
Who are thay? Why do they chooss to work this way and how do they cope with uncertnty
and risk?

Percentage growth in iPros 2004-2013
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iPros are virtually invisible in academac |iteraturs, and in official statistics they are subsumed

in sither self-employment or SME data. Yet they provide a reeponsive, compstitive supply of
expertics to cater for constantly changing clent needs and contribute to economic growth.

At a time of raped changes and increased compstition, it ic critical that European policy maksrs
and the business community understand iPros, the skille and innovation they provide, and ways n
which their contnbution to the sconomy can be nurtursd.

FindinE out more about il’ros

This rasearch aimed to find out more about iPros and understand the reality of their working lves,
the regulatory framework they work within, and the wider contece of their work. The recearch wac
camied out in two phasss betwesen June 2012 and May 201 3. The first phase involved the analysic
of axicting data and trends in iPro working across the EU with a focus on nine states®. Phasa two
conssted of 87 facs-to-face or telephonse interviews with thres groups: iPros drawn from thres
repras antative professions’, leading academics, and keaders of professional bodies and trade
unions, administrators and politicians familiar with the issuas around iPro working.




What did the

research find?

The resaarch confirmed thers is a major changs
in the way work i performed - a shift from
having a job to working for clients. A new and
excating radical agenda based on collaboration
rather than compsatition has emenged as a
recponss o perceived failures in existing
businass and managemant sirategies. Howeaver,
thers are also many bamiers to being an iPro
and working in this way & complex. t demands
policy makers and client ongamisations to dewvice
customsad intiatives to suppaort iIPro working.

Attitudes towards i’ros

The importance of iPro working is mcreasingly
b=ing recognisad as having legitimacy. Howswver,
iPros do face constant accusations of “sham’
self-employment, whers employess ars forcad
or voluntarily bacome salf-amployed to mimise
tax and other kabilitiss. They feal they ane treated
with suspicion and hostility by ficcal authorities,
ignaorsd by politicians developing initiatives to
support new enterprices, and marginalksad by
the wider business community.

Eemming an i’ro

iPros find this way of working fulfilling. Many
choosing to work in thes way have rejectad
standard employmeant, which they feal requires
conformity and represses creativity. Survey data
indicates that many EU citizens (37%) chare
these views and wish to work indepandenthy but
are detemad by fear of failure, a lack of financs
and =kills, and red tape.

Thers & a scarcity of support for thoss starting
out a5 an iPro. The perceived unavailabidity

of relevant and affordabls information and
advice has resulted in iPros baing concarned
with their lack of business skills.

i’ro working

The rize of iPro working marks a destinctive
shift to a more collaborative way of working.
iPros valus autonomy and fresdom, yet to be
sffective thay nead the appropriate support.
Az ther gpecific needs are not recognised,
iPros have developed their own supportive
snmvironments in the form of co-working
spacas and profescional hubs. The curment
reguiatory and support frameworks within
wiech iPros work require adpustment.

There is a major change in the
way work is performed - a shift
from having a job to working

for clients.

Professional

bodies & traininE

iPros in regulated profescions regard
profecsional bodes highly, including for
training purposas. However, others genarally
rejact the need for such organisations and
ook o less formal and contemporary forms of
professional support such a5 onling traming,
social clubs/networks. and interdisciplinary
faciliies. iPros operate in fast moving
knowledge areas and the lack of continuing
profecsional development amongst tham
amearges ac a cntical iesue.



Policy imelications

Placing iProc in SME or entrepreneur
catagonec ic considerad micconcaived. Ths
emphassac the dafintonal and categornicat
problems relating to iProz. Government policy
favours tradtional employment pattems and
iProc feal thic ic because they are difficult for
polcy makers. Policy makars tend to focus on

job creation rather than work creation, an area®
whers iPros actively contribute. They neglect ‘:
the indirect job creating potential of iProc who 7

help businecses to cut costs and become
more afficent.

Recommendations

The findings of the recearch has led to a
canec of recommendations targstad at
polcy makers, professional bodes, clients of
iProz and iProc themsalves. if implementad,
thece recommendations wil enabls iProg’
contribution to businecses and economiec to
be nurtured, and iPro workers in the EU will
grow at an even facter rate.

The racommendations ralats to:

« Awarenecs, recognition and the
contribution of iPro working.

« Finding a voics for iPros.

» Training and development.

« Providing support for iPros.

‘
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Policy makers and public officials should:

« Enzure that iProc ars properly recsarched
and indentified in national and EU data.

« Recogn<s that iProc are a distinct group:
they ars naither SME: or entrspransurs and
ars not ‘sham' calf-employed sither.

« Recognics the contribution of iPros
to economies and ensurs that iProg’
charactsrictice and needs are specifically
recognisad in policy development.

»  Encure that iProc ars exprecsly considerad
whera policy icsuec with particular
relevance (e.g. lats payment, access to
public procurament contracts, enhancing
employability) are being addrecsad for SMEs.

« Encure that policy and legal developments



do not negatively impsact iPros and that iPros
are not disproportionately penalised through
fiscal snd other regimiss.

Ensure that there is an emphasics on work
creation in publicly funded schames to
support the creation of jobs =0 that iPros ame
not excluded or disadvantaged.

Recognise that iPro working is a legitmate
thiz way of working by funding those
transitioning from traditional forms of
employment imto iPro working.

Facilitate iPros in gaining a voice to exprass
views and concamns, and ensurs they

hawe adequate represantation at EU level
through committes and consultative body
miembership, and saats on advisory boards
£o they can be consulted when changs is
proposed.

Develop new models of work support with
graater flestibility and cresativity in arder to

explore different ways of responding to iPros'

needs.
Encoursge iPros to engags in continusd
professional developmant by conssdanng
thiesr spacific fraining nesds and prowviding
funding through the form of tax concessions,
subsadies or vouchers.

Professional bodies shouwld:

Clearty identify and taks into account
thie distinctive neads of iPros as well as
employss members.

Recognise that the growth in iPro working
presents new opportunities and taks an
innowative approach to recruting iPros.
Consider how bast to provide iPros with
support, particulsrty in terms of wuseful
training and offering a wider range of
redevant Seniaces.

If implemented, these
recommendations will enable
iPros’ contribution to
businesses and economies to
be nurtured, and iPro workers
in the EU will grow at an even
faster rate.

Enzure the delivery of training = practcal
and attractive to iPros through increased

usa of onling and other flexible forms of
training.

Enzure that iPros are reprecentsd on
relevant committees so they have a voice.
Collaborate more affectively with other
bodies and associations, and form
alliances o strengthan the support

for iPros.



iPros shouid:

« Consider the moct effective ways of
achesving a voice and identify avenues to
exprece unifying views and promote iPro
working.

« Identify specific icsues and concems
relating to iPro working and develop a
policy agenda to highlight thece.

« Continue to devslop and gan support for
nnovative support structurss.

« Take recponcbility for carser developmant
n a more active and coherant way.

« Recognise that collaboration dosc not
undarmine independance and find the
right balancs batwsen warking in icolaton
and with others.

Clients of iPros should:

« Clearly identify and takes into account the
distinctive needs of iPros.

« Recognice that the growth n iPro
working precents challenges to traditional
management practcsc and develop new
models of working in responca to ths.

« Review axicting contractual and other
ssuec that may inhibit the way in which
Proc work.

« Recognice the mplications of late
payment and other practical concernc that

Pros often encounter.
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About EFIP

Founded in 2010, the European Forum of independent Professionals (EFIP) is a collaboration of
national associations which represant independent professionals at EL level through tangeted
receanch and advocacy. EFIP & a not-for-profit onganesation that is not affiliated to any political
party. Our mission & to promote the value of independents to the Europsean and natsonal
economias and o ensure that independent working is mspected as a legtimate alternative to
amployrment.

Contact EFIP

W- wwnw afip.onguk
E: ehp@peg.ong.uk

About PCG

PCG, the woice of freelancing, is the cross sector assockation for freelancers, contractors and
consultants in the UK, prosading its members with knowladge, repressntation, community

and insurance. With sround 21,000 members, PCG i the lamgest association of indspandant
professionals in tha EU. it is PCG's fundamental belief that flecdbility in the labowr markst is the
key to ensurng Britain's future sconomic sUCCcass.

Contact PCG

Heron House
10 Dean Famrar Strest

= PCG

T +44 {0)208 897 9070 e
W wwwpog.ong . uk. The voice af freslancing
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